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B XYPHAJIE IIVBJIUKVIOTCA CTATbBM 110 CIEAVYIOIIMM  HAVYHbLIM
CIIEIUAJIBHOCTAM:

YacTHO-TIpaBOBbIC (IIMBUIIMCTUYECKHE) HAYKH

TIOPSJIOK PACCMOTPEHNS CTATEM

Bce npencraBieHHble pyKOIUCH MTEPBOHAYATBHO MPOBEPSIOTCS pPeAAaKIMel Ha COOTBETCTBHE
TEMaTHKe JKypHajla M TNPOBOJAT TIPOBEPKY HA OPUTMHAIBHOCTh (C  HCIOJIb30BAHUEM
COOTBETCTBYIOIMX HPOrpaMMHO-aNMapaTHbIX KoMIUieKkcoB). [Ipomenmme 3TOT 3Tam CcTaTbu
NepeaaTcs Ha aHOHUMHOE PELIeH3UPOBAHUE WICHAM PEIaKIIMOHHON KOJUIETHH WU TIPUBIICYEHHBIM
BHEIIHUM 3KcnepraM. [Ipu ycioBUU MOSy4YeHHs TMOJOXKUTENBHBIX peleH3uil 0e3 3aMedaHuil mo
CYLIECTBY HCCIEIOBaHMs CTaThsi NPUHUMACTCS K IyOJMKAlMM, BKJIIOYAeTCsd B PeJaKLMOHHBINA
HnopTQep U pa3MeNaeTcs B OUEpeHOM HOMEPE JKypHaa.

Hayunslii )xypHan «Scientia et Progressus» 3anumaercst myOinmkanueil Hay YHO-TPaKTHUECKUX
HCCIEAOBAHUN B COOTBETCTBUM C HOMEHKJIATYPOM HAYUYHBIX CIELHUAIBHOCTEH, IO KOTOPBIM
HPUCYKIAIOTCS YUCHBIE CTEIIEHH.

Ham xypHan crpeMuTcs clenarb Iporecc NyOIMKaluud MaKCHUMaldbHO YIOOHBIM ISt
aBTOPOB, IMOATOMY JIOMYCKAET Pa3UYHble BapUAaHTHl OPOpMIICHHS OMOIHOrpadUUecKuX CChUIOK U
CIHCKA JIUTEPATYPHL.

Crucok uctounukoB opopmisiercs o 'OCT 7.0.5-2008 1 mpuBOAUTCS B KOHIIE CTaThH MO
3arojoBkoM «Cnucok ucrouHukoB». Ilpu »3TOM  gomyckarores — cienyromue  (Gopmatsl
O6ubnuorpaduyecKux CChbUIOK:

- BayTpuTekcToBbie cchulkH (1o cTanaapty APA)

- [lopcrpounsie cepinku (1o 'OCT 7.0.5-2008)

- 3arekctoBbie ccbutku (10 'OCT 7.0.5-2008)

Mp1 npeiocTaBisieM aBTopam riOKOCTh B 0(hOpMIIEHHH, YTOOBI MUHUMHU3HUPOBATh
OropokpaTuueckue 0apbepbl U COCPEIOTOUUTHCS Ha COJEPKAHUU HAYYHOTO UCCIIEJOBAHUS.

['maBHOE — eqMHOOOpa3re BHYTPHU CaMOM CTaThH.

ITIIATA 3A ITYBJIMKALIAIO
Penaknus He B3UMaeT ¢ aBTOPOB IIJIaTy 3a MOATOTOBKY, Pa3MEILEHUE UIIU 11€4aTh

MaTEepUasIoB.

[Ipu ucnosp30BaHWK OMYyOJMKOBAHHBIX MaTEPHAIIOB JXypHajla CChUIKa Ha «Scientia et

Progressus» o0si3arenbHa.
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5.1.5. MexayHapoaHO-IPABOBbIC HAYKH
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TPAHCOOPMAIIUA NIO3ZUIIUU KOHCTUTYHHMOHHOTI'O CYJA
OTHOCHTEJIbHO BO3MO’KHOCTH HCIIOJIHEHHUA B POCCHHU
PEHIEHUU MEX/YHAPO/JHbIX U 3APYBEKHbBIX CYJ1OB

HaymoB BsiuecsiaB BukropoBu4, K.10.H., 101eHT, DenepaibHoe
rocyIapcTBeHHOe Ka3éHHoe 00pa3oBaTe/ibHOEe yUpeKIeHHe BbICIIEro
oOpa3zoBanus "MockoBckuii opaeHa Ilouyera ynuBepcurer MuHucTEepCcTBa
BHYTpPeHHuX jAe Poccuiickoit @egepanuu umenu B 5. Kukors',
ergenngov@yandex.ru

AHHOTAIUA

Tpanchopmanus nozunun Koncrturynuonnoro Cyaa PO nmo Bompocy BO3MOKHOCTH
WCIIOJTHEHHS PEIICHUN MEXTyHapOIHBIX U 3apyOSKHBIX Cy/IeOHBIX OPTaHOB KpailHe
aKTyaJbHa M OJIHOBPEMEHHO C JTHUM 3akoHOMepHa. [Ipu3Haromias ceOs YacThio
MEKTyHapOaHOTo cooliecTBa Poccust ctpeMuTces 100pOCOBECTHO UCTIONHATH B3AThIC
Ha ce0si MEeXIyHapoJHbIe 0053aTeNbCTBA, B TOM YHUCIE W 1O NPU3HAHUIO H
HCIIOJTHEHUIO COOTBETCTBYIOIIUX CYJEOHBIX aKTOB, IMIPUHATHIX BHE €€ IOPUCIUKIIUU.
OnHako HamW4uWe OTIECNIbHBIX MPOTUBOPEUMM, MNPUYEM BEChbMA CYIIECTBEHHBIX,
MOPOXKAAET HEOOXOJMMOCTh BO MHOTHX CIydasX 3aJaBaThCi BOMPOCOM O TOM,
JOIYCTUMO JIM T€ WJIA UHBIE aKThl IPU3HABATh U MPUBOJIUTH B UCIOJHEHNE HA CBOEH
tepputopun. Konctutynuonueiii Cyn P®, urparomuii 3a4acTyi0 ONpeaeoNlyro
pOJib B PEIICHHH paccMaTpuBaeMoOW MpoOJIeMbl, JAEMOHCTPUPYET JTOCTATOYHO
YCTOWYMBYI TEHACHLUMIO HW3MEHEHUs B3IJISJI0B HA AaKThl MEXIYHAPOIHBIX U
3apyOEKHBIX CYJIEOHBIX OPraHoOB C TMO3MIMH MX HcHoidHeHus. W ecnu panbiie
M3MEHEHHE ero MO3UIIMU MOTJIO OBITh KaK-TO MOCTABJICHO MO/ BOIIPOC, TO B HACTOSAIIEE
BpeMsi B pe3yibTaTe KOHCTUTYHHOHHOW pedopmbl 2020 r. MO3UIMH YKA3aHHOTO

opraHa yKpenuinch, 0COOEHHO B CBSI3U C paclIiupeHueM nosnomouunii. Ho oueBuHOM
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ocraercsi mnpobnema mnepecmorpa KouctutyumonusiMm Cymom PO panee
chopMynMpoBaHHBIX MO3UIKMKA. Ha 3T0 0OpaliieHo 0CHOBHOE BHUMaHHE aBTOpa.

KurwueBble cjioBa: UCIOTHEHUE pEHIEHUs 3apyOeKHOro CyJa, KOHCTUTYLIHMOHHOE
npaBocyaue, Koncruryuuonnsii Cyn PO, nosunus Koncturyimmonnoro Cyna PO,

penieHus 3apyOeKHbIX CYy0B

Original article

TRANSFORMATION OF THE POSITION OF THE CONSTITUTIONAL
COURT REGARDING THE POSSIBILITY OF ENFORCEMENT IN RUSSIA
OF DECISIONS OF INTERNATIONAL AND FOREIGN COURTS

Naumov Vyacheslav Viktorovich, Candidate of Law, Associate Professor,
Federal State Treasury Educational Institution of Higher Education '""Moscow
Order of Honor University of the Ministry of Internal Affairs of the Russian
Federation named after V.Ya. Kikot"

Abstract

The transformation of the position of the Constitutional Court of the Russian
Federation on the issue of the possibility of executing decisions of international and
foreign judicial bodies is extremely relevant and at the same time logical. Recognizing
itself as a part of the international community, Russia strives to faithfully fulfill its
international obligations, including the recognition and enforcement of relevant
judicial acts adopted outside its jurisdiction. However, the existence of certain
contradictions, and very significant ones, makes it necessary in many cases to ask
whether certain acts are acceptable to recognize and enforce on their territory. The
Constitutional Court of the Russian Federation, which often plays a decisive role in
solving the problem under consideration, demonstrates a fairly stable trend of changing
views on acts of international and foreign judicial bodies from the perspective of their
execution. And if earlier a change in its position could somehow be called into
question, now, as a result of the constitutional reform of 2020, the position of this body

has strengthened, especially in connection with the expansion of powers. But the
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problem of reviewing the previously formulated positions by the Constitutional Court
of the Russian Federation remains obvious. This is the main focus of the author.

Keywords: enforcement of a foreign court decision, constitutional justice,
Constitutional Court of the Russian Federation, position of the Constitutional Court of

the Russian Federation, decisions of foreign courts

Introduction

The issue of enforcement of foreign court decisions by the Russian Federation is
now more acute than ever, since, on the one hand, the current situation is characterized
by the existence of a conflict between Russia and the so-called collective West, which
does not allow for full legal cooperation with many Western states, including through
the enforcement of relevant court decisions of certain countries. On the other hand,
Russia still remains the most important subject of the world community, while
recognizing international law and strictly observing the norms of treaties concluded
with many countries.

In these circumstances, the policy of enforcement of foreign court decisions
requires an extremely balanced approach. The Constitutional Court of the Russian
Federation has played a key role in its formation in recent years, and its position has
significantly changed, which cannot be ignored.

The main part

46 of the Constitution of the Russian Federation guaranteed by Part 3 [1] the
right of a citizen to apply to international bodies for the protection of human and civil
rights and freedoms in cases where domestic institutions have exhausted their
capabilities and have not brought the expected result. This opportunity, while
significantly expanding the resources of justice, also contributes to strengthening its
authority.

However, in practice, international bodies do not always deal with judicial issues
with the proper level of impartiality, without political background, showing due respect

for a particular country that is a party to the dispute. And this circumstance. It gives
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certain grounds to question the legitimacy of many decisions of the relevant
international bodies. A similar problem exists with decisions made by foreign courts,
which also often do not fully respect the national law of another country, including
Russia. Hence the need to assess the constitutionality of such decisions.

Moreover, the main problem is not always the contradictions between Russian
law and the positions expressed in international or foreign judicial acts. Often,
contradictions are also seen in acts of the Constitutional Court of the Russian
Federation adopted on the same issue, or on identical issues, but in different periods of
time.

It 1s generally accepted that a steady trend towards changing the position of the
Constitutional Court has been outlined since 2010, when in the case of Citizen Markin
v. the Russian Federation, considered in the ECHR, a number of violations on the part
of Russia were recognized. However, the corresponding decision of the ECHR came
into conflict with the positions of the Constitutional Court of the Russian Federation,
and the European Court did not take this aspect into account. Further, on 14.07.2015,
the Constitutional Court of the Russian Federation adopted Resolution No. 21-P [5],
which actually became the basis for implementing the "non-enforcement mechanism"
of ECtHR decisions [8, p.79].

A fairly clear example of the transformation of the Constitutional Court's
position on this issue is its reassessment of its views on the essence and content of
paragraph 1 of Article 23 of Federal Law No. 101-FZ of 15.07.1995 (as amended on
08.12.2020) "On International Treaties of the Russian Federation", which states that "
an international treaty or part of a treaty may be applied by the Russian Federation
before its entry into force. The Russian Federation temporarily, if this is provided for
in the agreement or if an agreement has been reached with the parties that signed the
agreement" [3].

Of course, in this case, there is no question of a specific court decision. However,
any norm, in one way or another, is potentially the basis for a dispute, a court decision,

and therefore this norm is directly related to the problem under consideration. And
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assessing it for compliance with the Basic Law of the country in 2012, the
Constitutional Control Committee recognized the absence of contradictions to the
Constitution "in the part that allows temporary application until the entry into force of
an international treaty (or part of an international treaty) of the Russian Federation,
affecting the rights, freedoms and duties of a person and citizen and establishing other
rules". At the same time, the position was reasoned by the fact that the specified norm
in its constitutional and legal meaning in the system of current normative legal
regulation does not imply the possibility of applying such an international treaty (or
part of an international treaty) in the Russian Federation without its official publication
[4].

Obviously, by recognizing this provision as permissible, the Constitutional
Court also allowed the possibility of executing decisions of foreign and international
courts based on HeBcTynuBIIKXinternational treaties that have not entered into force on
the territory of Russia, which in modern realities sounds extremely paradoxical.

However, in the Decision of the Constitutional Court of the Russian Federation
No. 2867-O-R of 24.12.2020 " On Clarification of the Decision of the Constitutional
Court of the Russian Federation No. 8-P of 27 March 2012 in the case on checking the
constitutionality of paragraph 1 of Article 23 of the Federal Law "On International
Treaties of the Russian Federation", the position expressed earlier was fundamentally
revised and stated that application of the provisions of the international treaty of the
Russian Federation, but specifically in relation to cases of settlement by international
arbitration of disputes between the Russian Federation and foreign investors that have
arisen in connection with their investment and business activities on the territory of the
Russian Federation, even if this international treaty has been officially published,
without the adoption of the federal law on its ratification [ACS No. 2867-O-P].

It is obvious that a decisive contribution to the transformation of the position of
the Constitutional Court of the Russian Federation on this issue was made by the
constitutional reform carried out in 2020, thanks to which this body significantly

strengthened its position in the system of government bodies [8, p. 79], having received
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a number of additional powers, including those related to the ability to resolve issues
on the permissibility of executing international treaties and decisions of international
and foreign judicial bodies on the territory of Russia: the addition of Article 125 of the
Constitution of the Russian Federation by Part 5.1 convincingly testifies to this.

Of course, this measure was largely dictated by the objective need to create
additional tools to protect the constitutional order and national interests, including to
prevent interference in Russia's internal affairs by other countries, international
organizations and bodies through legal instruments.

It seems that such significant changes in the position of the Constitutional Court
of the Russian Federation would not have occurred in the absence of certain
circumstances:

- first, a significant deterioration in relations with a number of Western states,
which occurred gradually, but very clearly;

- secondly, the revision of the Constitution of the Russian Federation from the
position of ensuring the protection of national interests and the constitutional order.

All this has set the Constitutional Court of the Russian Federation on a radical
review of its policy towards foreign and international judicial bodies. And, as
subsequent events showed, such a revision was necessary. Perhaps the need to
reconsider the position arose earlier, but there were no weighty reasons for this.

It is also necessary to recognize the fact that for some time now there has been
an urgent need to ensure the protection of traditional values in the conditions of the
Russian legal order and deviation from such values in many foreign countries. This,
too, could not but leave its mark on the practice of evaluating decisions of international
and foreign courts, including the ECHR.

It 1s impossible not to pay attention to such problems as compliance with the
principles of international courtesy and reciprocity in resolving issues related to the
execution of decisions of international and foreign judicial authorities. These principles

are generally regarded as an essential condition for international cooperation in various
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fields, including in the field of justice. However, they have recently been called into
question.

And here it is impossible not to pay attention to the presence of fundamental
differences between reciprocity and politeness. If we talk about politeness, then it
always means showing respect, recognition, but there is no question of bilateral mutual
manifestation of appropriate behavior: it is possible, but not necessary. When it comes
to reciprocity, it involves two-way, identical actions [7, pp. 165-166]. That is, in the
case of enforcement of a court decision by the first country, the second country
similarly executes the decision of the first court. In this case, there is a manifestation
of politeness. However, politeness also applies when one country executes the decision
of the court of the second country, but the second does not execute the decision of the
court of the first country. The latter situation is highly undesirable, because there is no
reciprocity, and politeness is shown only on one side. In particular, for this reason, it is
often necessary to reconsider the position regarding the enforcement of decisions of
foreign and international courts.

It is interesting that in the scientific literature, views on the issue of enforcement
of decisions of international and foreign courts also tended to change dramatically. For
example, in 2016, the authority of Russian court decisions abroad was noted [7, p. 168].
At the present time, it is difficult to talk about this, especially in relation to Western
countries.

While recognizing the existence of a certain transformation in the position of the
Constitutional Court regarding the possibility of executing decisions of international
and foreign courts, it is impossible not to say that, in general, the Constitutional Court
itself did not introduce anything new to the legal system, if we ignore judicial practice,
because the current Russian legislation did not allow applying on the territory of Russia
(may cause) damage to the sovereignty of Russia, threaten its security, or contradict
the judicial procedure [2]. However, it is up to the Constitutional Court to determine
how a particular decision of an international or foreign judicial body will be evaluated.

In other words, the problem largely lies precisely in the legal assessment of a particular
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decision from the point of view of the same legal norms aimed at protecting the
constitutional order of Russia.

It is appropriate to recognize that having de jure revised its position on the
possibility of executing decisions of foreign and foreign courts, Russia, nevertheless,
has not deviated from its path in terms of development in accordance with international
law, for which there are quite convincing arguments. First, as A. A. Kostin rightly
emphasizes [9, p. 21], the court decision itself, whoever it is, does not have legal force
outside the state on whose territory it is made, because the implementation of justice is
a form of implementation of state power, and it is precisely within the state that it is
made. This means that it generates only those consequences that the State of location
itself allows, for example, the debtor. In other words, an international court or a foreign
court is competent in its decisions only to the extent that it is allowed to do so by
another country, in particular Russia. In other words, it is Russia that has the right to
decide which foreign or international judicial acts to enforce on its territory and which
not to enforce.

Here it is impossible not to mention such a mandatory condition for the
recognition and execution of judicial acts as the existence of an international treaty,
and it is precisely ratified, for which there is a very specific reason, namely, confidence
in the foreign judicial system cannot be absolute. Therefore, additional barriers are
needed to prevent many violations. And an international treaty, as well as respect for
the principle of reciprocity, should contribute to this. At the present time, the principle
of reciprocity in many cases is out of the question in a positive way.

Conclusion

Thus, the position of the Constitutional Court of the Russian Federation on the
enforcement of decisions of international and foreign courts has undergone a very
significant transformation, which was natural, and was mediated by quite objective
reasons. And given the events of the last 10 years, it would hardly be appropriate to
expect any other changes in the framework of the position under consideration. At the

same time, a special role in the transformation of this position was played by the
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constitutional reform of 2020, which we assess positively in terms of strengthening the
tools of constitutional control.

At the same time, the stability, unambiguity, and indisputability of the opinions
expressed by the Constitutional Court of the Russian Federation raises some questions,
since certain positions are reviewed by them after some time. In this regard, it is
necessary to develop some uniform approach to resolving disputes. Perhaps the
relevant ideas should be expressed in the legislation on the Constitutional Court or in
a special development concept that should be developed for this body of constitutional

control, which is extremely important in modern conditions.
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JUIIEHUE I'PAJKKIAHCTBA: MEXKJTYHAPOJJHO-IIPABOBOM ACIIEKT

JIw F0-Crwanb, Ph.D., Yausepcurer Cesatoro Moanna, Hbm-ﬁopk, CIIIA,
liuyuxuanny@gmail.com

AHHOTAIUA

Tema nuileHHs] TPaKJIaHCTBA B KOHTEKCTE MEXKYHApPOJHOTO IpaBa HE SIBISCTCS
HOBOH, OJHAKO C TIOCTENICHHBIM pPEePOPMUPOBAHUEM COBPEMEHHOTO POCCHUMCKOTO
3aKOHOJATEILCTBA OHA CTAHOBUTCS BCe OoJiee akTyalibHOW. B HacTosiiee BpeMs Ha
KOHCTUTYIIMOHHOM YpoBHE B Poccum 3ampenieHo JuiaTh TpakJaHCTBa, OJHAKO TE
HOpMBI (eZIepalIbHOTO 3aKOHOAATENIbCTBA, KOTOpPhIE MPETyCMaTPUBAIOT OCHOBAHMUS
JUISL IPEKpAIIeHUs Tpak1aHCTBA, (PaKTUYECKHU CBUJICTEIILCTBYIOT O CYIIIECTBOBAHUM B
Poccun wmHcTHMTyTa mpekpaiieHus rpaxknanctBa. [losTomy aBTOpoMm oOparmiaercs
BHUMAaHHE Ha TEPMHUHOJOTUYECKYIO TMpPOOJEeMy, BBIPAKEHHYID B HaJUYHH
NpoTUBOpeUni, (aKTUYECKYI0  TOXKJIECTBEHHOCTb  MOHATHH  «IpeKpalieHue
TPKIAHCTBAa» U «JIUIICHUE TPAXKIAHCTBAY, WX (opManbHOe paznmuuue. [IpuBoastcs
HEKOTOpbIE MHEHHUsI, BBIP&KCHHBIC B HAYYHOH JHMTEpaType MO MOBOAY MpoOJeMbl
JUIIEHUS] TPaXJaHCTBA, B TOM 4YHCIE HUIEH O (POPMAIBHOM BBEICHHE TaKOIO
WHCTUTYyTa. B KOHEYHOM HUTOre aBTOPOM IMOACPXKUBACTCA HAes O (popMaIbHOM
BBEJICHUU MHCTUTYTA JIUILICHUS TPAKIAHCTBA, YTO JIOJHKHO UCKIIIOUUTH (DAKTUUYECKYIO
MOIMEHY MOHATHIA, UMEIOITYI0 MECTO B HacTosIee BpeMsi. O 0053aTebHBIM yCIOBUEM
JUIIEHUS] TPAXJAHCTB aBTOP BUIUT YCJIOKHEHUE COOTBETCTBYIOIIEH MPOIEAYpPHl B
LeNsIX MpecedeHus 3yoynoTpedseHuit. [1omHbIl ke OTKa3 OT JAHHOTO WHCTUTYT
000CHOBBIBAETCSl KaK HEIENeCOO0pa3HbIi U HEBO3MOKHBIN BBHUIY HEOOXOIUMOCTH
3aIUThl KOHCTUTYIIMOHHBIX HHTEPECOB CTPAHBI.

KiroueBbie ciaoBa: rpaxnancTBo, KOHBEHIMS O COKpaimieHuu Oe3rpa)kJIaHCTBa,
JUIIEHUE TPAXKJIAHCTBA, OTMEHA PEUIEHUS O MPUEME B IPaKJAHCTBO, MPEKpalIECHUE

IPaKJaHCTBA
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Original article

DEPRIVATION OF CITIZENSHIP: AN INTERNATIONAL LEGAL ASPECT
Yu-Hsuan Liu, Ph.D., St. John's University, New York, USA

Abstract

The topic of deprivation of citizenship in the context of international law is not new,
but with the gradual reform of modern Russian legislation, it is becoming increasingly
relevant. Currently, at the constitutional level, it is prohibited in Russia to revoke
citizenship, but those norms of federal legislation that provide grounds for termination
of citizenship actually indicate the existence of the institution of termination of
citizenship in Russia. Therefore, the author draws attention to the terminological
problem expressed in the presence of contradictions, the actual identity of the concepts
of "termination of citizenship" and "deprivation of citizenship", their formal difference.
Some opinions expressed in the scientific literature on the problem of deprivation of
citizenship are given, including ideas on the formal introduction of such an institution.
Ultimately, the author supports the idea of formally introducing the institution of
deprivation of citizenship, which should exclude the actual substitution of concepts
that is currently taking place. The author sees the complication of the relevant
procedure in order to curb abuses as a prerequisite for the deprivation of citizenship. A
complete rejection of this institution is justified as impractical and impossible due to
the need to protect the constitutional interests of the country.

Keywords: citizenship, Convention on the Reduction of Statelessness, deprivation of
citizenship, cancellation of the decision on admission to citizenship, termination of

citizenship

BBenenue
Jlumienne rpaxkaaHCTBa, XOTS B LEJIOM M SBISIETCS JIONMYCTUMBIM B
HCKJIFOUUTEIIbHBIX CIIYYasiX, OAHAKO MEKIYHAPOIHBIM IPAaBOM He nooupsercsa. bomnee

TOro, 1 B COBPpECMCHHOM pOCCHﬁCKOM 3daKOHOJATCJIbCTBC OTpULIACTCSA BO3MOKHOCTD
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JUIICHUS] YeJIOBEKa Tpa)XJaHCTBa, MPUYEM 3Ta HJes MOJy4Wia 3aKperyieHHe Ha
ypoBHe OcHOBHOM 3akoHa ctpanbl — B Konctutyuuu P® [1]. U, ka3anock Obl, Takoe
3aKpEIJICHUE  TO3BOJUJIO  HUCKJIIOYUTHh  BO3MOXKHOCTHb  JIMIICHUS  WHAUBHUJA
Ipak/1aHCTBA.

Tem He MeHee, OTHEIbHbIE HOPMbI (QEeAepaIbHOIO 3aKOHOJATEIbCTBA
CBUJIETEIHCTBYIOT O HATMYUU TAaKOH BO3MOKHOCTH U €€ (PaKTHIECKOM MPUMECHECHHH, B
CBS3U C YeM JaHHas npobiieMa HyXKIaeTcsi B 0cO00 THIATEIIbHOM aHaIM3e, MPUUEM
MMEHHO B aCIEKTE MEKJIYHApOJHOrO IpaBa, KOTOPOE TaK WJIM MHA4YE MPUHUMAETCS
Poccniickont @enepanyen 3a OpUEHTHP B €€ IPAaBOBOM Pa3BUTHH.

OcHOBHAA YaCTh

DakTUYEeCKd 3aHUMAIOIIAs TIJIaBEHCTBYIONIEE IMIOJOKEHUE B HepapXuu
MEXKIyHApOJHBIX JOKYMEHTOB BceoOrias aekiapaiius mpaB 4deioBeka [2] B cT. 15
MIPOBO3IJIALIAET MIPABO KAXIAOTO YEJIOBEKA Ha TPAXAAHCTBO, a TAKKE HEBO3ZMOXKHOCTD
MIPOU3BOJIBHOTO JIMIIEHUSI CBOEr0 TpakJAaHCTBA WJIM TNpaBa HAa U3MEHEHUE
rpaxxaaHcTBa. JlaHHble Waed HU KOUM OOpa3oM HE CTaBATCS IOJ] COMHEHHE KakK B
HOpPMax HalMOHAJIBHOTO 3aKOHOJATENIbCTBA, TaK W B IPABONPUMEHUTEILHON
npakTtuke. Bo BcskoM ciyuae, popMaabHO yKa3aHHBIC TOJIOKCHHS MPU3HAIOTCS Ha
YPOBHE HAIIMOHAJIBLHOTO MPABOBOTO peryiupoBaHusa. [1oaToMy MOXXHO yBepeHHOE
MoJIaraTh, YTO yKa3aHHBIC UJIEH CO3JAI0T ONpPENeNEHHbIN (yHIaMEHT JJIsi TPaBOBOM
OXpaHbl U 3aIUTHI IPaB YEJIOBEKA U IpaXKIaHUHA.

AHQJIOTUYHOTO XapakTepa UJIAEU COJEpkKaTCi M BO MHOMXKECTBE JIPYyTHX
MEKIyHAPOJHBIX JIOKYMEHTOB, B TOM unciie B gokymeHTtax OOH, neicTByromux B
riobanbHoM Macmtabe. Ilpu 3TOM OCHOBHOM HMX BEKTOp XapaKTepU3yeTcs
HaIIeJICHHOCTHIO Ha MCKJIIOYEHWE WM IO KpailHell Mepe, Ha COKpaleHUEe KOJIMYeCTBa
(hakTOB OCTaBJICHHS YeJIOoBeKa 0€3 KaKoro-au0o rpakaaHcTBa. B 3ToM CBSI3M yMECTHO
obpatuthcs K mpuHATON B 1961 rony KoHBeH1IMM 0 COKpalieHuu 0e3rpakiancTna [3].
E€ M0XHO cuuTarh crenuaibHbIM JTOKYMEHTOM, MPU3BAHHBIM pa3peliaTh KIOUYEBbIC

l'[p06J'IeMI)I, KOTOPBIC TaK UJIM MHAYC CBA3AHLI C JIMIICHUCM I'PaK1aHCTBA.
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[lepBoouepennoe BHUMaHuE CTOUT oOpaTuTh Ha cT. 8§ KOHBEeHIMH, KOTOpas
IJIaCUT, B YAaCTHOCTH, YTO «HUKakoe JloroBapuBaromieecs ['ocyaapcTBo HE JTOJKHO
JUIIATh HUKAKOE JIUIIO CBOETO TPAKIAHCTBA, €CIM TaKOE JIMIICHUE CIIeTano ObI 3TO
JUILIO anaTPUIOM.

Bmecte ¢ tem, ct. 7 u 8 KOHBEHIIMM OMYCKalOTCSI BO3MOKHOCTH JIMIICHUS
IPaKJAHCTBA B OT/ACIIBHBIX HCKITIOYUTEIBHBIX CIIydasiX, 8 UMEHHO:

1) ecnu rpakaaHCTBO ObUIO MPHOOPETEHO B PE3yJIbTAaTe COOOIIECHUS JOKHBIX
CBEJICHUH WJIM B pe3yJibTaTe 0OMaHa,

2) BBUAY MPOXKUBAHMS HATYpPATM30BAHHOIO JHUIA 33 TPAHUIEH B TEUCHUE
YCTAHOBJICHHOTO 3aKOHOM CpOKa, KOTOpbIA He JOJKeH ObITh MeHee 7/
MOCJIEA0BATEIbHBIX JIET, €CIM HE 3asBUT HaJJIeKallleMy OpraHy BJIacTH O CBOEM
KEJAHUU COXPAHUTH CBOE IPaXk/1aHCTBO;

3) ecnu rpaxkJaHuH, POXICHHBIA 3a MpeaeiaMu Tepputopuu [ ocynapcTsa,
MOCJIE JTOCTUKEHHUSI UM COBEPIICHHOJIETHS] B TEUEHHUE T'0J] HE MCIOJHUI YCJIOBHUE O
MPOKMBAHUM B ATO BpPEMsl Ha TEppUTOpHUM 3TOro ['ocymapcTBa WM PETrUCTpALMM Y
HaJIJIEKAIIEro OpraHa BiacTH (€CIu TaKoe YCIOBUE MPEAYCMOTPEHHBIX 3aKOHOM).

Wuble MeXIyHapOJHBIE TOKYMEHTHI, 3aTparuBalolIde BOIPOCHI JTUIICHUS
IPaXKJAHCTBA, B JAHHOM ClIydyae 0cO0Oro MHTEpeca HE MPE/ICTABISAIOT. 3/1€Ch BIIOIHE
JI0OCTaTOYHO TEX TMOJIOKEHUHN, KOTOPhIE OTPAXKEHBI BBINIC, U HA HUX CTOUT OOPATHUTH
0co00e BHUMaHUE.

Taxk, mpuoOpeTeHue TpaKJaHCTBA B PE3YJIbTaTe COOOIICHUS JIOXKHBIX CBEICHUN
SBJISICTCS, TOXKATYH, IIEHTPAILHBIM OCHOBAaHHMEM, MPU HAJIMYUUA KOTOPOTO WHIUBUI
MOXET ObITh JUIIEH TpakJaHCTBa. J[ymMaeTcsi, 4TO TaKOW MOJXOJ. COBEPIIECHHO
000CHOBaHHBIN U HE TpebyeT mepecMoTpa, Belb (HaKTHUECKH MPHU MPETOCTABICHHE
JIO)KHBIX CBEACHUN peub UIET O TOM, YTO CYOBEKT, HE HMECIOUIMKA IpaBa Ha
IpaXIaHCTBO, €ro MOJIyYaeT, U 0YEBUJIHO, UTO B CIydae JUIICHUS €ro TPaXKIaHCTBA 110
paccMaTprBa€MOMY OCHOBAaHHUIO OH BO3Bpallla€TCs B MPEKHEE COCTOSHHUE. ITO

JIOTUYHO, MPABOMEPHO, CIIPABEIUBO.



Scientia et Progressus
Hayxa u npoepecc Nel/2026

HemanoBaxHbIM OCHOBaHHMEM SBISETCS M NPOKUBAHME HATYPAIU30BAHHOTO
auia 3a pyOekoM Ha NPOTSHKEHUU OoJiee ueM 7 JieT moclieqoBaTenbHo. [Ipu atom
00s13aTeTbHBIM YCIIOBHEM SBIIAECTCS HECOOOUIEHUE MPaXXTAHUHOM COOTBETCTBYIOLEMY
rOCYJIapCTBY O KEJAHUU COXPaHUTh CBOE MPEKHEE IPAKIAAHCTBO. JlaHHOE OCHOBaHUE
BEChbMa CIIOPHO, MTOCKOJIBbKY MPUYUHBI, BBUIY KOTOPBIX JIMIIO HAXOAUTCS 32 pyOexkoM
¥ B TOM YHCJIC, HEC IMEET BO3MOXXHOCTH COOOIIUTH TOCYAAPCTBY CBOCH TPakTaHCKOM
NPUHAIICKHOCTH O KEJIAHUM COXPAHUTh TPaXIaHCTBO MOTYT OBITh COBEPIIEHHO
Pa3JIMYHBL.

Becbma MHTEpPECHBIM SBIETCS M YCIOBHUE, UCXOIA U3 KOTOPOrO JOCTUTIIUN
COBEPUICHHOJIETUSI TPaXIaHUH JOJDKEH 3aiBUTh O CBOEM JKECIAHUU COXPAHUTH
rpax1aHcTBO. Ho BO BceX 3THX CiaydasX CTAHOBUTCS COBEPIICHHO OYEBHUJIHOW OJHA
O0COOEHHOCTh: ATO HEPABEHCTBO TPAXKIAHCTBA, IMOCKOJBKY TAaKOE€ OCHOBAaHHE, Kak
HaTypalHn3alus, ONPENEIEHHO PACHIUPAET BO3MOMXKHOCTH JUIS JIMIICHUS WHAWBUIA
I'PaKIAHCTBA, BO BCSIKOM CIIydae, Ha MEXIYHApOIHOM ypOBHE.

B onpenenéHHOM  CcMBICIE€  MPOAOJDKEHHEM  MEXKIYHApOIAHO-IIPABOBOTO
PEryJINpOBAaHMS SBIIAIOTCA U HOPMBI HAIlMOHAJIBHOI'O 3aKoHoaarenbcTBa. B Poccun
TAKOBBIE HOPMBI 3aKpeIUIEHbl Npexae Bcero B OCHOBHOM 3aKOHE CTpaHbl —
Konctutymuu P®, 4. 3 cr. 6 KOTOpOM TJacur, 4To rpaxiaaHuH Poccuiickon
®enepanyy He MOXKET OBITh JIMIIEH CBOETO IPaXk/IaHCTBA UJTU ITpaBa U3MEHUTH €ro. To
€CTh B JIAaHHOM HOpME BHUAMTCS NPSIMOE TyOJIMpPOBAaHUE HOPMBI, MOJYUYHBIICH
3aKpEIUICHHE Ha MEXIYHAPOJHOM YPOBHE. DTO IOJIOKEHUE CBHJIETEIBCTBYET, BO-
IIEPBbIX, O MNpU3HAaHUM Poccuerd COOTBETCTBYIOIIMX MEKIyHAPOIHO-IIPABOBBIX
rapaHTUd B 4YacTH PEryJMPOBAHMS TPAXKIAHCTBA; BO-BTOPBIX, O NPHUHATUU
ONPENEIIEHHBIX PAMOK U OPUEHTUPOB, KOTOPBIE TaK WJIM MHAYE KACAIOTCS PELICHUS
BOITPOCA O JIMIIEHUH TPaKAaHCTBA.

31ech BecbMa NIPUMEYATEIEH TEPMUHOIOTUYECKUIN aCleKT: C OJJHOM CTOPOHHI,
POCCHMCKUM 3aKOHOAATENIb yCTAHABIMBACT NPSIMOM M MAKCUMAIBHO KOHKPETHBIN
3ampeT JuIaTh MHAUBUIA rpaxaancTea. Orcyrcreue xe B Konctutynum PO kakux-

7100 OTOBOPOK MO 3TOMY MOBOIY MOXET OBITh PACIICHEHO KaK HEJAOMYCTUMOCTh MPU
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TOOBIX OOCTOATENLCTBAX IMEepEeCMaTpPUBAThL BOMPOC O HAJIMYAA Y WHIUBHIA
rpaxaancTBa. C npyro CTOpPOHBI, NMPU OOpAIICHUH K OTACIBHBIM (enepaabHbIM
3aKOHAM CTAaHOBUTCS COBEPIIICHHO SICHO, YTO BOMPOC JIMIICHHS TPAXIAHCTBA PEIIACTCS
HE CTOJIb OJJHO3HAYHO, KaK 3TOT0 MOYKHO OBLIIO OBI OKUIATh, U MPOOJIeMa 3aKIIF09aETCS
MMEHHO B MCIOJIb3yEMON TEPMUHOJIOTUH.

B ®enepanbaom 3akone oT 28.04.2023 Ne 138-D3 (pen. ot 07.07.2025) «O
rpaxaancTBe Poccuiickoit ®enepanun» [4] (manee — DenepalibHbBIA 3aKOH O
IPaXXIAHCTBE) COJAEPKUTCS CT. 22, OroBapuBarolias B TOM YHUCJIE U OCHOBaHUS
MIPEKPAIICHHUS POCCUHUCKOTO IPaKIaHCTBA, K KOUM OTHECEHBI:

1) 10OpOBOJILHBIN BBIXOJ M3 TPAKIAHCTBA;

2) cooOIIeHHe 3aBEIOMO JIOXKHBIX CBEJICHHI B OTHOIICHHU 00sS3aTelbCTBa
co0JIF0AaTh POCCUICKOE 3aKOHOATEILCTBO, BRIPA3UBIIIEECS B TOM YHCIIE:

a) B COBEpPIICHUU NPECTyIUIeHUs (TIPUTOTOBICHHE K MPECTYIUICHUIO WU
MOKYIICHUE Ha MPECTYTUICHHE);

0) B COBEpIIIEHUHU JCUCTBUM, CO3/IAIONINX YIPO3y HAIMOHAJILHON 0€30MacHOCTH
Poccuiickon @enepanuu;

B) B HCHUCIOJHEHHH OOS3aHHOCTH 110 II€PBOHAYAIBHOM TIOCTAaHOBKE Ha
BOMHCKUH yYET;

3) ycranoBieHue GakTa mpeICTaBICHUS JIUIIOM MOIETbHBIX, MOAJIOKHBIX WU
HEJICHCTBUTEIBHBIX JJOKYMEHTOB JIHOO COOOIICHUS UM 3aBEIOMO JIOKHBIX CBEICHUH,
Ha OCHOBAHHUH KOTOPBIX TPUHUMAJIOCH PEIICHHE 110 TTOBOIY TPaXKIaHCTBA.

Takum 00pa3omM, CTaHOBHUTCS MOHITHBIM, YTO OJUH U3 HCTOYHUKOB IPOOIEMBI —
OTCYTCTBHE €IMHOOOpa3usi B BOMPOCAX HCIIOJIB30BAHUS TEPMHHOJOTHU. TO €cTh
JUIIEHHE TPaXKIaHCTBa HEBO3MOXKHO, OJTHAKO €ro IIPEKpaIleHHue, B TOM YHCIIC BOIPEKU
BOJIE CaMOTO TpaKJaHWHA, BIIOJHE JOIYyCKaeTcs. B 3TOM BHASTCSA ompelesieHHbIC
MIPOTHBOPEYHSI.

B ykazaHHBIX HOpMax HeJb3sl HE YCMOTPETh MAacCy PUCKOB JIJISl TE€X TpakIaH,
KOTOPBIE MOJTYYUSIA COOTBETCTBYIOIIEE IPAKIAHCTBO HE IO pOXKaAeHUI0. Benb kakue-

7100 OMMOKY B MPABONPUMEHUTENHHON MPAKTUKE HEJIb3s1 UCKIIIOYUTH MOJIHOCTHIO, B



Scientia et Progressus
Hayxa u npoepecc Nel/2026

TOM YHCIIe CyZeOHbIe, a 3TO 03HAYaeT, YTO MPU3HAHKE JIUI[a BAHOBHBIM B COBEPIICHUH
NPECTYIUIEHUS, @ B HEKOTOPBIX CIy4asX M COBEPLICHUHM aJIMUHUCTPATUBHOIO
MPaBOHAPYILIEHUSI MOXET OBITh MOJHAT BOMPOC O (PAKTHUECKOM JUIICHUU €ro
rpa)<1aHCTBa, KOTOPOE Je-tope OyJeT UMEHOBAThCS HE JTUIICHUEM, a IPEKPAILCHUEM.

[TomuMo TOrO, 0003HAUYECHHBIE BBIIIE OCHOBAHUSA JAIOT MOBOJ 3aAyMaThCs U O
paBEHCTBE TpPa)kJIaHCTBA HE3aBHUCHMO OT OCHOBaHUIl €ro mnpuoOpeTeHus, Belb
(haKTHUYECKHU TaKOE PAaBEHCTBO JIEKJIAPUPYETCS HA 3aKOHOIATEIIbHOM YPOBHE, OJIHAKO B
0003HAYEHHBIX OCHOBAHUSAX OUYEBMJIEH OTXOJ 3aKOHOAATENS OT JaHHOTO MPHUHIIMIIA
PABEHCTBA.

Hamo ckaszaTh, 4TO HEOAHOKPATHO BONPOCHI TPAXKIAHCTBA, B TOM YHUCIE
Kacarollecs: OCHOBAHWM €ro INpeKpaunieHus, paccMarpuBaiuch KOHCTUTYIMOHHBIM
Cynom P®. CyObekThl yka3blBall Ha HECOOTBETCTBHE TE€X WJIM HMHBIX HOPM Kak
KOHCTUTYLIMOHHBIM MOJIO)KEHUSIM, TaK W NPUHUUIIAM W HOPMAaM MEXIYHAPOIHOTO
npaBa. OnHako Konctutyunonnsiii Cy1 Kakux-1u00 HECOOTBETCTBUHM HE yCMaTpUBall.
Hanpuwmep, B Onpenenennn Konctutymonnoro Cyaa P® ot 15.01.2019 Ne 2-O 6su10
oTMeuYeHOo, uTo BceoOmas neknmapanus TmpaB 4YelOBEKa 3alpelaeT JIUIb
IIPOU3BOJIBHOE JIMIIEHUE TPAXKIAHCTBA, HO B LIEJIOM TaKy0 BO3MOKHOCTB JJIS1 KaXK0TO
roCyJ1apCTBa OCTABIISIET. B KOHEUHOM UTOTE TAK OH CHIEJIAl BBIBOJ, UTO «OIPEAECICHUE
OCHOBAHHI M YCJIOBHM KaK JIJIsl IPUOOPETEHHMS, TaK U IJIs1 TPEKPAIICHHS POCCUHCKOTO
Ipa)KJaHCTBAa OTHOCUTCA K Mpeporatuse (penepaibHOro 3akoHoaaTess» [S].

B Onpenenennn Konctutyunonnoro Cyna P® or 11.02.2021 Ne 183-O [6]
Oblla  OTMEYEHa  HEBO3MOXHOCTh  OTOXJIECTBIEHHS  TpaxkJaHCTBa  (BBUIY
MPEI0CTABIICHNUS JIOKHBIX CBEICHHI ) 1 JIUILIECHUS TPak1aHCTBA.

To ects Koncturyunonnsii Cyn P®, kak U B 1I€JIOM POCCUIHCKasi MpaBOBast
CUCTEMa, OTPULAET UACHTUYHOCTh YKa3aHHbIX TEPMUHOB. BmecTe ¢ Tem B uteparype
yKa3aHHbIE TEPMHUHBI PACCMATPUBAIOTCS 3a4ACTYI0 KaK B3aUMO3aMEHsIEMbIE, 0COOEHHO
C y4€TOM TOT0, YTO HOPMBI, KOTOpPbIE ObI 0003HAYAIN UIMEHHO YETKHUE PA3TUUUS MEKITY

HUMH, IpUIEM 00OCHOBAHHO, B HACTOSIIIIEE BPEMs OTCYTCTBYIOT [7, c. 80—81].
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He cmocoOcTBYIOT BBIpaOOTKE €IUHOTO TEPMHUHOJOTHYECKOTO ammapara u
NOCTOSIHHBIE ~ TIpeoOpa3oBaHusi B  cepe 3aKkoHOJATENbCTBA B  LEJIOM U
3aKOHOJIATEILCTBA O TPAXKIAHCTBE B YacTHOCTU. UM ecnu Ha mpobiieMy cMOTpETh C
HAay4YyHOU TOYKH 3pEHUS, TO HMEET MECTO COBEPUIEHHO OJIHO3HA4YHasi MOJMEHa
nouatuu [10, c. 170]. Jlns ycTpaHeHus TakuWX HECOOTBETCTBUN B HAyKe JIaKe
BBICKA3BIBACTCS WS O TOM, 4TOOBI (hOPMAbHO 3aKPENUTh WHCTUTYT JIHIICHUS
rpaxnaaHcTna [8, c. 143].

[Toka >ke rocyaapcTBO HAILIO CIIOCOO PEIICHHE MPOOJIeMbl, KOTOpasi TaK WU
WHa4Ye CBS3aHA C JIUIICHHEM TpaxaaHcTBa. [Ipuuém dakTuueckoMy COXpaHEHUIO
MHCTUTYTA JUIIEHUS TPAXKIAHCTBA €CTh BIIOJIHE YETKUE APTYMEHTHI B YACTHOCTH,
HEOOXOAMMOCTh 3alUThl TOCYJapCTBEHHOTO CYBEPEHUTETA W MPOYUX 0CO00
3HAYMMBIX LIEHHOCTEH [9, ¢. 60].

3akioueHue

Takum o00pa3oM, HMHCTUTYT JMILEHUS TpakJaHCTBa Je-tope B Poccun
OTCYTCTBYET U 3alpelléH Ha KOHCTUTYIIMOHHOM YpOBHE, OJHAKO Jie-(haKTO OH UMEET
MECTO OBITh M OTYACTHU OTOXKIECTBISCTCA C TMPEKPAIICHHEM TPa)xTaHCTBA II0
ONpeIeICHHBIM OCHOBaHUM. [Ipy 3TOM apryMeHTHI CyIIeCTBOBAHUS 3TOTO MHCTUTYTA
UMCIOTCS  BIIOJTHE KOHKPETHBIC: BO-TEPBBIX, MEXJAYHAPOIHBIM TPABOM B
UCKJIIOYUTEIBHBIX CIy4asX JOMYCKAaeTCsl JIMIIEHHE TPakJIaHCTBA; BO-BTOPbIX,
HEKOTOPBIC CITydau MPeKpalieHus: TpaKJaHCTBa MO OTACJIbHBIM OCHOBAaHMSM IS Jie-
dakTo SABISIOTCS CIAydasMH JIMIICHUS TPaXXAaHCTBA. B CBsS3M ¢ ITUM ecCTh
HEOOXOAMMOCTh 3aKOHOJIATEeIHLHON PEerIaMEHTAIIMN TEPMUHOB, KOTOPBIE KaCaIOTCS
JIUIIEHUS] TPAXIaHCTBA.

CoOTBETCTBEHHO

Jymaercsi, 4TO BIIOJHE YMECTHO PacCMOTPETh HJCH0 O MPSMOM 3aKperiCHUU
HOPM O JIMIICHWH TpaxkaaHcTBa. OJHaKO, KaK MbI IoJlaraeM, MOPSJIOK JIMIICHUS
TPOKJAHCTBA JIOJDKEH OBITh YCIOXKHEH B IENIAX MPECeYCeHHUE BO3MOXKHOCTH

3710yNOTPEOICHUS TAHHBIM UHCTPYMEHTOM.
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Ecte cMmbicn mepecmorpers 4. 3 cr. 6 Koncturyuum P®, nomonHuB ee
OTOBOPKOU O BO3MOKHOCTH JINILIEHUS TPAXAAHCTBA B CIIy4ae COBEPIICHUS OTAEIbHBIX
KaTeropuii 0co00 TSHKKUX TMPECTyIUIeHnd. Takxke 1eaecoo0pa3Ho JAOMOTHUTH
@enepanbHbIM 3aKOH O I'PaXkKAaHCTBE HOPMOM, KOHKPETHU3UPYIOIIEN CYTh JIMIICHUS
IPKJAHCTBA, IOJ KOTOPBIM CJIEIyEeT IIOHMMATh IPEKpALICHUE TIPakJaHCTBA B

MIPUHYIUTEIBHOM MOPSAKE (BOIIPEKU BOJIE IPAKIaHUHA) IO PELIEHUIO CyAa.
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Hayunas crates

VJIK 341

ITPOBJIEMbBI MEXIYHAPO/JHO-ITPABOBOI'O PEI'YJIMPOBAHUA
CTATYCA UCKYCCTBEHHBIX OCTPOBOB

Jlo II3b1-UH, Ph.D., /lenapramMeHT yroJI0BHOIr0 NpaBoCyausi U BHYTPEHHEH
0e3onmacHocTu, Kosutenx npogeccuoHanbHbIX HccaenoBanuii um. Jlecau X. n
Yuabsama JI. Konsmusza, Yausepcurer Cenrt-/I:xonc, KBunc, Hbm-I7I0pK, CIIA,
lozyin.jst@icloud.com

AHHOTAIUA

B crarbe aHaNM3UPYIOTCS HEKOTOpBIE aKTyaldbHbIE MPOOJIEMBbI, CBS3aHHBIE C
MEKIyHAPOJAHO-TIPABOBBIM PETYJMPOBAHUEM CTAaTyCca HUCKYCCTBEHHBIX OCTPOBOB.
IToHsITHE NCKYCCTBEHHOTO OCTPOBA YIIOMUHAETCS KaK B MICTOYHUKAX MEXTYHAPOIHOTO
MpaBa, TaKk U B UCTOUHMKAX (PeaepaIbHOTO 3aKOHOAATEILCTBA, UTO JAET MOYBY MJIs
aHanu3a JaHHOW mpoOieMaTuku. OTHOBPEMEHHO C ATUM BO3HHUKAIOT CJIOXKHOCTH,
0OyCJIOBIIEHHBIE OTCYTCTBUEM €IWHOOOpPA3HOW TEPMHUHOJIOTHH B cdepe MOPCKOro
MpaBa ¥ H YPOBHE BHYTPEHHEr0 3aKOHOJIATEJIbCTBA, M HA YPOBHE MEXKIyHApOJHO-
MPaBOBOr0 peryiaupoBaHusi. HekoTopele MPUYMHBI BOZHUKHOBEHUSI TPYAHOCTEN U
HEJIOCTATKOB IMPABOBOT0 PEryJIMPOBAaHMS CTAaTyca MCKYCCTBEHHBIX OCTPOBOB aBTOP
CBSI3BIBACT C HEBBICOKMM YPOBHEM pa3BUTHUS 3TOM cdepbl MEXIYHAPOTHOTO U
HallMOHAJIBHOTO TIPaBa, MOCKOJbKY HAyUYHO-TEXHUYECKUI TPOTrPECC B YACTHU CO3AaHUs
HMCKYCCTBEHHBIX OCTPOBOB CYIIECTBEHHO OIEPEKAET B MPOrPECC B IJIAHE MPABOBOIO
pa3BUTHUSL. Y UUTHIBAs 3TO, aBTOP MOAUYEPKUBAET BAXKHOCTH MIPEOAOJICHHS OTCTaBaHUS B
paccMmaTpuBaeMoi cepe mpaBOBOrO PEryJMPOBaHUs KaK HAa HAIlMOHAJILHOM YpPOBHE,
TaKk ¥ Ha YPOBHE MEXJIYHApOJHOTO MpaBa. B cTaThe TakyKe 3aTparuBaeTcs BOIPOC O
MOTEHITUATBHOW BO3MOKHOCTU Pa3pabOTKU TEXHOJIOTHH CO3/IaHUs MCKYCCTBEHHBIX
OCTPOBOB, KOTOPbIE MOTYT OCJIO)KHUTh MPUMEHEHHE K HUM HOPM MEXKIYHApPOJIHOTO
MpaBa B CYIIECTBYIOIIEM BapuaHTe. ITO 0OCTOSATEIHCTBO MPHUBOAUTCS B Ka4EeCTBE
OIHOTO W3 apryMEHTOB B TMOJb3y KapJWHAIBHBIX TMpPeoOpa3oBaHUN B

paccMaTpuBaeMoi cepe MeXTyHApPOJHO-IIPABOBOIO PETYJIUPOBAHMS.
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KuarueBble cj10Ba: HCKIIOUNTENbHASI SKOHOMUYECKAsl 30HA, UICKYCCTBEHHBIE OCTPOBA,
KonBenuust o teppuropuanibHoM Mope u npuiexanieid 3oHe, Konsennusa OOH no
MOPCKOMY TIpaBy, IpPaBOBOM CTAaTyC MCKYCCTBEHHBIX OCTPOBOB, TEPPUTOPUS

rocyapcraa

Original article

PROBLEMS OF INTERNATIONAL LEGAL REGULATION OF THE
STATUS OF ARTIFICIAL ISLANDS

Tzu-Ying Lo, Ph.D., Department of Criminal Justice and Homeland Security,
Lesley H. and William L. Collins College of Professional Studies, St. John's
University, Queens, New York, USA

Abstract

The article analyzes some topical issues related to the international legal regulation of
the status of artificial islands. The concept of an artificial island is mentioned both in
the sources of international law and in the sources of federal legislation, which provides
the basis for the analysis of this issue. At the same time, difficulties arise due to the
lack of uniform terminology in the field of maritime law both at the level of domestic
legislation and at the level of international legal regulation. The author attributes some
of the reasons for the difficulties and shortcomings of the legal regulation of the status
of artificial islands to the low level of development of this area of international and
national law, since scientific and technological progress in the creation of artificial
islands is significantly ahead of progress in terms of legal development. Taking this
into account, the author emphasizes the importance of overcoming the lag in the field
of legal regulation under consideration both at the national level and at the level of
international law. The article also raises the issue of the potential development of
technologies for creating artificial islands, which may complicate the application of
international law to them in the existing version. This circumstance is cited as one of
the arguments in favor of fundamental transformations in the field of international legal

regulation under consideration.
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BBenenue

HayuHo-TexHu4eckuii mporpecc K HacCTOSIIEMY BpPEMEHU JIOCTUT TaKOTO
YPOBHSI, YTO MO3BOJIAET CO37aBaTh MCKYCCTBEHHBIE OCTPOBA, KOTOPHIE BO MHOT'OM
aQHAJIOTUYHBl OCTPOBAM ECTECTBEHHBIM, HO HMEIOT CBOKO CHENH(PUKY, a MOTOMY
BOITPOCHI OTPEJIEICHHS TIPABOBOTO pexuma TpeOyroT ocodoro BHUManus. [Ipu sTom
MEXKIyHApOJHOE MPaBO B YACTU ONMPEACIICHUS CTaTyca YKa3aHHBIX 00BEKTOB MOXKHO
CUMTATh JANEKUM OT COBEPUIEHCTBA, YTO B 3HAYUTEIHbHOW CTEIEHU aKTyaIUu3HpyeT
BBIOpaHHYIO TEMY.

TpynHocTd B pemieHuU TPoOJeMbl ONpeeSieHUs] MEXIyHapOaHO-TIPABOBOTO
CTaTyca HCKYCCTBEHHBIX OCTPOBOB OIIOCPEAYIOTCS HECOIIACOBAHHOCTHIO HOPM
3aKOHOJATEIbCTBA Pa3HBIX TOCYJapCTB, a 00ECIEUUTh TaKyl COTJACOBAaHHOCTh Ha
CETOJHSAIIHUN JCHh MOKa HEBO3MOXKHO, OCOOCHHO C YYETOM TOTr0, YTO JAXKE Camo
MOHATHE «UCKYCCTBEHHBIM OCTPOBY» OCTAETCS MPEAMETOM OCTPBIX JUCKYCCHIA.

[Io W370KEHHBIM MPUYMHAM HMEETCS HEOOXOAUMOCTH OIICHUTh COCTOSIHUE
COBPEMEHHOTO MEXIYyHApOJHOI0 MpaBa C TOYKU 3PEHUSI PEryJMpPOBaHUS CTaTyca
HCKYCCTBEHHBIX OCTPOBOB, OIPE/ICTUTh BO3MOKHBIE HAPABJICHUS U MTEPCIICKTUBBI €T0
pa3BUTHSL.

OcHOBHasl YacTh

Bomnpocam perynupoBaHusi cTaryca HMCKYCCTBEHHBIX OCTPOBOB TOCBSIIIEHBI
HOPMbI U HAallMOHAJIIBHOTO 3aKOHOJATENIbCTBA, U MEXKIYHApOJHOr0O MpaBa, MOTOMY
HEOOXOJIUMO PACCMOTPETh KakK OJHU, Tak W aApyrue. M B mepByro ouepenb BbIICIUM
®enepanbHblil 3akoH OT 31.07.1998 Ne 155-®3 (pen. ot 19.10.2023) «O BHyTpeHHUX
MOpPCKHX BOJIaX, TEPPUTOPUAIBLHOM MOpPE U MNOpuiexkamen 30He Poccuiickon
Oenepanun» [3], coxepxkanmid cr. 4.1, TOCBAIICHHYID HMMEHHO BOIPOCaM

HCKYCCTBCHHBLIX OCTPOBOB, YCTAHOBOK U coopymeHHﬁ, HO MMCHHO BO BHYTPCHHHX
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MOPCKHUX BOAAX U B TeppuTOopuaibHoM Mope Poccuiickont enepanuu. B 4. 1 cTaten
TOBOPUTCS, YTO «IIOJ HMCKYCCTBEHHBIMH OCTPOBAMHM MOHUMAIOTCS CTAllMOHAPHO
3aKpEIUICHHBIE B COOTBETCTBUM C INPOEKTHOW JOKYMEHTAallMEN HAa HUX CO3JaHUE II0
MECTY PpAaCIIOJIOKEHUS BO BHYTPEHHMX MOPCKMX BOJAX, B TEPPUTOPHUATIBHOM MOpE
Poccuiickoit denepann 00BEKThl (MCKYCCTBEHHO COOPYKEHHBIE KOHCTPYKIIUH),
MMEIOIINE HAaMBIBHOE, HACBIIIHOE, CBAalHOE W (WJIM) WHBIE HEIJIABy4YHE OIIOPHBIE
OCHOBAHHSI, BBICTYIIAKOLIME HAJl IOBEPXHOCTHIO BOJIbI IIPU MAKCUMAJIBHOM MPUIIABEY.

To ectb panHOe ompeaeneHue (QOPMHUPYET JOCTATOUYHO KOHKPETHOE
MpE/ICTaBJICHUE O TOM, YeM K€ SIBISIETCS M Je-tope, U JAe-(pakTo HCKYCCTBEHHBIM
OCTpOB.

Crour OTMETUTh Ha HaJU4YUE TMPUHIMIUAIBLHOIO OTJIWYUS OCTPOBA OT
YCTaHOBOK M COOPY>KEHHM, KOTOPbIE MOTYT OBITh HE TOJILKO CTAI[MOHAPHO, HO ¥ THOKO
3aKPEIUICHbI, SIBJISSICH CTAl[MOHAPHBIMU WM TUJIaByYMMH (MTOABMKHBIMH), a TaKXKe
[IOJIBOTHBIMU.

OenepanbHbii 3ak0H oT 19.07.2011 Ne 246-d3 (pen. ot 25.12.2023) «O6
HCKYCCTBEHHBIX 3€MEJbHBIX y4YaCTKaxX, CO3/JaHHBIX Ha BOJHBIX OOBEKTax,
HaXOSAIIUXCS B peiepalibHO COOCTBEHHOCTH, U O BHECEHUHU U3MEHEHUH B OTACIbHBIC
3aKoHoAaTenbHble akThl Poccuiickoit @enepaunn» [4] B CT. 3 COAECPKUT MOHSATUE
HCKYCCTBEHHOT'O 3€MEJIbHOT0 y4acTKa, CO3JaHHOTO Ha BOAHOM oObekTe. Iloj Takum
YYacCTKOM TIOHHUMAETCS «COOPY>KEHHE, CO34aBaeMO€ Ha BOJHOM OOBEKTE,
HaxozsmeMcs B ¢eepanbHON COOCTBEHHOCTH, WJIM €r0 YacTH MyTeM HaMbIBa WM
OTCBHITIKH JOHHOTO TPYHTa JIMOO MCTOJIB30BAHMS MHBIX TEXHOJIOTHI U TPU3HABAEMOE
IOCJIE BBOJA €ro B JKCIUIyaTalMIO TAKXE 3E€MEIbHBIM YydacTKkom». l[lpu stom
MCKYCCTBEHHO CO3JaHHBIN 3€MEJIbHBIA YYaCTOK MOXET IPUJIEraTh K CYIIECTBYOLIUM
3eMeJIbHbIM Y4YacTKaM WA ObITh M30JMPOBAaHHBIM OT HUX. B 3TOM ciyuae yxe
CTaHOBSITCS OYEBUIHBI HEKOTOPbIE TEPMUHOJIOTHYECKUE paznuyusi. OHU 00y CIIOBIIEHBI
XOTs OBl T€M, YTO 3aKOHOJATEIh UMEHHO B JAHHOM CIIy4ae HE YTOYHSET, YTO TaKOU

Y4aCTOK MOXKET CaM I10 ceOe MMEHOBaThCSA OCTpPOBOM.
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Ho nockonbky ganHas paboTa MOCBsIIeHa MMEHHO aCleKTaM MEXIYHapOHOTO
npaBa, TO OoJjiee JETAJbHO AHAIM3UPOBAaTh YKa3aHHOE ONPEICIICHUE HE
npencraBisieTcst Hy)kHbIM. OIHaKo camy mpoOsieMy 0003HauUTh OYyAET HE JTUITHUM.

BooOmie Hamo ckazarb 00 OOWMIMH TEPMHHOB, KOTOPHIE HMCIIOJIB3YIOTCS IS
0003HAa4YEHHUs HCKYCCTBEHHBIX OCTPOBOB M OJM3KuMX MM 00bekToB. Hampumep,
HCIIOJIb3YIOTCSL TAKWE BBIPAXKECHUSI, KaK:

- Han0OoJee BBIJAIOUIMECS B MOPE ITOCTOSIHHBIE TIOPTOBBIE COOPYKEHUS;

- IpUOPEKHBIE YCTAaHOBKHU;

- YCTaHOBKH;

- COOPY’KEHUS;

- KOHCTPYKLIHMU U o0opynoBaHue [5, c. 45].

O6patumcs k KoHBeHIIMM 0 TeppUTOPHATIBFHOM MOpE U Mpujiexariei 301e [2],
CT. 8§ KOTOpPOH YNOMHUHAET MpHU ONPEAEICHUH TpaHMl] TEPPUTOPUATBHOIO MOpPS
HamOoJee BBIJAIOUINECS B MOpE IOCTOSHHBIE IMOPTOBBIE COOPY)KEHUS, KOTOpHIE
ABJIIIOTCS COCTABHOM YaCThIO CUCTEMBI JAHHOT'O MOPTa, PACCMATPUBAIOTCS KaK 4acTb
Oepera. YmoMuHaHusi 00 HCKYCCTBEHHBIX OCTPOBaX TaM HET, YTO € Kacaercs
MOPTOBBIX COOPY)KEHHUH, TO HCKYCCTBEHHBIH OCTPOB K TAKOBBIM HE OTHOCHUTCH,
[IO3TOMY B 4YaCTH pETyJUpPOBaHUs CTAaTyca HCKYCCTBEHHBIX OCTPOBOB YyKa3aHHas
KonBenmus comepxut mpooer.

B KonBeniuu OOH no mopckomy mpaBy 1982 r. [1] umerorcss HOpPMBI,
MOCBSIICHHbIE PEXHUMY KaK €CTECTBEHHBIX, TaK M HCKYCCTBEHHBIX OCTpPOBOB.
CornacHo ctr. 121, ocTpoB mpeicTaBisieT cOOOW €CTECTBEHHO 00pa30BaHHOE
IPOCTPAHCTBO CYILIH, OKPYKEHHOE BOJOM, KOTOPOE HAaXOJUTCS BBIIIE YPOBHS BOJBI
IpU MIPUIIKBE.

B cr. 60 ormewaercs, yTO NPHUOPEKHOE TIOCYAAPCTBO B HCKIHOYMTEIBLHOU
HKOHOMUYECKOM 30HE UMEET UCKIIIOUUTENIBHOE MPABO COOPYKATh, a TAKIKE pa3peliaTh
U PETYJIUPOBATh CO3/IaHUE, SKCIUTyaTallUIO U UCIIOJIb30BAHHUE:

- HCKYCCTBEHHBIX OCTPOBOB;

- YCTAHOBOK Y COOPY>KEHUM IJIsI SKOHOMUYECKUX LETIEH;
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- YCTAHOBOK M COOPY>KE€HUU, KOTOPBIE MOTYT IPEMATCTBOBATH OCYIIECTBICHUIO
paB MPUOPEKHOI0 TOCY1apCTBa B 30HE.

[TpubpesxHOE rocyAapCcTBO UMEET UCKIIIOUUTENBbHYI0 FOPUCIUKIINIO HAJl TAKUMU
HCKYCCTBEHHBIMU OCTPOBaMH, YCTAaHOBKAMH M COOpPY)XCHHUSMH, B TOM YHCIE
IODUCIMKIMIO B  OTHOLIEHWH TAMOXKEHHBIX, (DUCKAJIBHBIX, CAHUTAPHBIX U
MMMUTPAIIMOHHBIX 3aKOHOB M TpPaBWI, a TaKXe 3aKOHOB U TPaBUJ, KaCalOIIUXCS
6e3onacHocTH. C yuéTOM U3JI0KEHHOTO CTAHOBSTCS OUEBH/IHBI BECbMA CYILIECTBEHHBIE
CXOJCTBA MCKYCCTBEHHBIX OCTPOBOB C YCTAaHOBKaMH U COOPYXKEHHUSIMHU, XOTS. OHU
MPUHLMIIAAIBHO APYT OT APYyTa OTJIMYAIOTCS U M0 TEXHUYECKUM XapaKTePUCTHKAM, U
10 CBOEU ITPAaBOBOW IIPUPOJIE.

PaccmarpuBaemass KOHBEHIIMSI MIPEINUCHIBACT  HAJJICKaIIMM  oOpa3om
OIOBEUIaTh O CO3/IaHUU MCKYCCTBEHHBIX OCTPOBOB, TAKXKE HE JOIYCKaTh, YTOOBI OHU
OCTAaBAJIUCh B HEHCIPAaBHOM BUJE, HEUCNOIb3YEMBIMU WM IOKUHYTHIMU. B
oI00HOTO poja Cay4yasiX BOZHUKAET 0043aTeNIbCTBO X YOpaTh B LEIsIX 00ecredeHUs
Oe3omacHocTH cyaoxoacTBa. I[lpuuéM o00s3aTeNbHBIM SABISETCA YYET HUHTEPECOB
pPBIOOJIOBCTBA, 3alIUTHl MOPCKOW Cpefbl, MpaB U OO0S3aHHOCTEW JPYTHUX CTpaH.
[lepeuncnennpie TpeOOBaHUS MPOAMKTOBAHBI TEM, UYTO CO3JaHUE HCKYCCTBEHHOTO
OCTpOBa, Kak M €ro OJKCIUTyaTalus, 3aTparuBaeT c@epy HHTEPEeCOB HE TOJIBKO
rocy/1apcTBa, KOTOPOE €ro COo3JaéT, HO U 3a4acTyl0 JIPYTUX TOCyJIapCTB, OCOOEHHO C
y4E€TOM TOTO, YTO MOPE SBIISCTCS OOIIIHM.

Y. 8 cr. 60 mpegycMaTpuBaeT, YTO MCKYCCTBEHHBIE OCTPOBA, YCTAaHOBKH H
COOpyXeHHs He o0nanalT craTycoM ocTpoBoB. OHHM HE HMEIOT CBOETO
TEPPUTOPUATBHOTO MOpPS, W HMX HAJIWYUE HE BIMSICT Ha OMNpPEICICHHE TPaHUII
TEPPUTOPUAIBHOTO  MOPS,  UCKIIOYUTENIbHOM  SKOHOMHMYECKON  30HBI  WJIH
KOHTHHEHTaJbHOTO IIenbda. B aToMm cocTonT cnenmdurika NCKyCCTBEHHOTO OCTPOBA U
€r0 MPUHIIUINAIHHOE OTINYHE OT OCTPOBA €CTECTBEHHOTO. XOTS HENNb351 UCKITIOYUTH,
YTO B JajbHEHIIEM TakKoW B3IJIAJ HAa HCKYCCTBEHHBIE OCTPOBA MOXET OBIThH

IEPECMOTPECH.
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CToUT MOTYEpKHYTh, YTO HA MEXIYHAPOIHOM YpPOBHE BOIPOCHI IPABOBOTO
PEryJIUpPOBaHMS CTaTyCa UCKYCCTBEHHBIX OCTPOBOB TPEOYIOT O0jiee OCHOBATEIHLHOTO
MOIX0/1a, 0COOEHHO C Y4ETOM TOro, 4To uMeronuecs B Kousenuuu 1982 r. ocHoBaHust
pasrpaHudyeHus TpeOyroT yTouHeHus. B  jutepatype wuX  mpeiaraercs
KOHKPETHU3UPOBATh HAa YPOBHE HAIMOHAJIBHOIO 3aKoHojAaTenbcTBa Poccuiickoit
@enepanuu. [Ipy 3TOM B 4YHClEe NPU3HAKOB HCKYCCTBEHHOTO OCTPOBa MOKHO
0003HAYUTH €ro MOCTOSTHHYIO (PU3UUYECKYIO CBSI3b C MOPCKUM JTHOM, €T0 OCOOEHHOCTD
KaK PyKOTBOPHOI'O MOJHSATHS MOPCKOTO AHa [5, c. 56].

[TpumeuarensHo, uro KonBenmus 1982 r. nmpuHOMNMaibHO HE pa3inyacT
YCTAaHOBKH COOPY>KEHHMsI, YCTPOMUCTBA, 000PYJOBAaHUE, UCXOMAS U3 YETO B JUTEPATYpE
JieJIaeTCsl BBIBOJ O HAJIMYMU HEKOETO €IMHOTO KOHBEHIIMOHHOTO MOHATHA [5, ¢. 56].
Otcrofia u ornpeaenéHHble CI0XKHOCTH B OTTPAaHUYEHUN UCKYCCTBEHHOT'O OCTPOBA OT
yKa3aHHBIX 00BEKTOB.

OnpenenéHHble  CIOXKHOCTH B IPaBOBOM  PEryJUPOBAaHUU  CTaTyca
MCKYCCTBEHHOTO OCTPOBa CBSI3aHbl C MHOI0O0Opa3HMeM TEXHOJIOTHI, METOJIOB,
MaTepUajIoB, KOTOPbIE UCIONB3YIOTCS U UX CO3/AaHuA. B muTeparype B 3TOM CBA3U
BBIICTISIIOTCS TPAJAMLIMOHHBIE U MHHOBAIlMOHHBIE METOJbl. [IpndéM TpamuimoHHbIE
0a3upyIOTCS Ha TEXHOJOTHHM OTCHINKK C WCIHOJB30BaHWEM TPYHTOBOTO, CBAHHOTO,
HIECTUPOUTHOTO U MyCOPHOTO MaTepuaja; NHHOBAIMOHHbIE METOJIbl Oa3upyroTCs Ha
TaKOH TEXHOJOTUU CTPOUTEIHCTBA, KAaK HAaMBIB, TMPU O3TOM MaTepHall MOXKET
MCIIOJIb30BaThCS BYJIKAHUUECKUN, TaOMOHHBIIN, MyCOPHBIH, JIesHOM [6, c. 235].

OCHOBHBIMU JIMMUTHPYIOUIUMH (HaKTOpaMH TPU CO3JaHUU HMCKYCCTBEHHBIX
OCTPOBOB SIBJISIFOTCSI PEHTA0EIBHOCTh W BO3HUKAIOIIME DKOJOTHYECKUE TPOOIJIEMBI.
Bmecte ¢ Tem mocienHue CTUMYJIHPYIOT COBEPLICHCTBOBAHHME METOJOB CO3IaHMS
HCKYCCTBEHHBIX OCTPOBOB, B OCHOBY KOTOPBIX JIOKHTCS IKOJIOTO-3KOHOMHYECKAS
3¢ (pexTuBHOCT,. DTO B CBOIO OuYepeb MO3BOJSET 3ajayaM, BO3JIaraéMbIM Ha
HCKYCCTBEHHBIE OCTPOBA, BBIUTM HAa HOBBIH YPOBEHb B KOHTEKCTE€ KOHUEHIIHH
YCTOWYMBOTO pa3BUTHs [6, c. 237]. DTO CBUIETEIBCTBYET O TOM, YTO B 0003pHUMOM

MCPCIICKTUBEC BIIOJIHEC MOT'YT BO3HHKHYTb HWHBIC TCXHOJIOTHMH, KOTOPBIC HC
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OXBaTHIBAIOTCS  HOPMaMH  MEXKIyHApOAHOTO TMpaBa WM  HAIMOHAIBHOTO
3aKOHOJIATEIbCTBA, @ TOTOMY Ba)KHO ATH HIOAHCHI YUUTHIBATh B paMKaxX pa3pabOTKH
Mep COBEPILIEHCTBOBAHUS MPABOBOTO PEryIHMPOBAHUSI.

B konHTekcTe paccMaTpuBaeMoOd MpOOJIEMATUKH HENb3s HE 3aTPOHYThH €mIé
OJHOTO BechMa cyuiecTBeHHOro Hroanca: KonBenmuu 1982 r. m KonBeHumu mo
MPEIOTBPALICHUIO 3arpsi3HEHUsT MOpsl cOpocamMH OTXOJIOB U JAPYTHMX MaTepuajoB
1972 r. hopmanbHO HE pacIpOCTPaHSIOTCS HAa UCKYCCTBEHHBIE OCTPOBA, YTO CJIEYET
U3 OTCYTCTBUSI B TEKCTE€ COOTBETCTBYIOIIUX CTAaT€ TEPMHUHA «HCKYCCTBEHHBIC
OCTPOBa», XOTSI B 3TUX CTaThs CACIAH aKIICHT MMEHHO Ha TOKWUHYTHIX U Oojiee HE
AKCILUTYaTUPYEMBIX ~ «yCTaHOBKax», «coopyxeHusx». [lotomy mnpobOenom B
MEXIyHapOJAHOM IIpaBe SBISETCS BOMpoc 00 0OA3aHHOCTH TOCyJapcTBa
«PEKYJIBTUBUPOBATH» MOPCKOE JHO, €CIIU JJAHHOE TOCYAapCTBO 00Jiee HE UCIOJIb3YEeT
paHee CO3/aHHBIMUM HMCKYCCTBEHHBI OCTPOB, OCOOEHHO B OOILIEM KOHTEKCTE
COBPEMEHHOM «3KOJOTH3ALMI» MEXIYHApOAHOro mpasa [7, c. 19].

3akioueHue

Takum  00pazoMm, MeEXIyHapOAHO-NPABOBOE  PETYJUMPOBAHUWE  CTaTyca
MCKYCCTBEHHBIX OCTPOBOB IMOKa OCTa€TCS HAa OTHOCHTEIBHO HEBBICOKOM YPOBHE
pa3BuTHs, W O3Ty cdepy peryJupoBaHUs BaXHO pa3BUBaTh, aIanTUPYsS K
CYIIECTBYIOIIEMY YPOBHIO Pa3BUTHUsI TEXHOJIOTHM, TO3BOJISIONIMX CO3/1aBaTh
HCKYCCTBEHHBIE OCTPOBA.

Henb3s uckimounTh, yTO B ONipkaiiieM OyaylieM MOTyT ObITh pa3paboTaHbl
Kakue-Tru00 HOBBIE TEXHOJIOTHMHM CO3/IaHWs MCKYCCTBEHHBIX OCTPOBOB, B YCJIOBHSX
KOTOPBIX  OCJIOKHSTCS ~ BO3MOXKHOCTH  NPUMEHCHHS  CYIISCTBYIOIIUX  HOPM
MEXyHapOJHOTO TpaBa K BHOBh CO3/IaBaeéMbIM OCTpoBaM. [1oaToMy MexmyHapoHOE
co00111eCTBO, 0OECTIeYnBAIOIIEe PEryIUPOBAHNE JAHHON CEepbl OTHOIICHUH, TOJDKHO
OBITH K 3TOMY TOTOBO.

Bompocs! cTaTyca MCKYyCCTBEHHBIX OCTPOBOB JOJDKHBI OBITH 0oJiee JETaIbHO
yperyJIupoBaHbl Ha MEXKIYHApOJHOM YpPOBHE, B TOM UHCJIE C YYETOM H3BECTHBIX

TEXHOJIOTUN CO3J]aHUsI MCKYCCTBEHHBIX OCTpPOBOB. [[s1 1meneii obecrneueHusi Takoro



Scientia et Progressus
Hayxa u npoepecc Nel/2026

pPEryJINpOBaHMsl B HOPMAaTHBHOM OINPENEICHHH MCKYCCTBEHHOTO OCTpPOBa €CTh
HEOOXOAMMOCTh NEPEUUCIICHUSI TEX U3BECTHBIX TEXHOJOIHH, MOCPEICTBOM KOTOPBIX

TaKOH OCTPOB MOXKET OBITH CO3/IaH.
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AHHOTALIUA

Ilenp cTaTh — yTOYHEHHE IOPUJMYECKOTO CcTaTyca HepaTUu(OUIIMPOBAHHOTO
MEKIyHApOJAHOTO JOroBOpa C MO3UIMU TMPU3HAHUS (HETNPU3HAHUS) HOPUAUYECKON
cunsl. IlepBoHayanbHO B HEM paccMaTpuBarOTCA MoJoxeHuss denepanbHOro 3aKoHa
«O MeXIyHapOJHBIX JOTOBOpax» B KOHTEKCTE BOMpOca paThu(UKaIUU, OTMEYACTCS
HEOJIHO3HAYHOCTh MCITOJIB30BaHUSl YKA3aHHOTO TEPMHUHA U HAJIUYUME CUHOHUMOB —
CYTBEPXKJICHUE», IPUHITHEY, «IPUCOCTUHEHHUEY. PaTudukanus xapaktepuszyeTcs
KaK Ba)kKHEHWIIee YCJIOBUE BCTYIUICHHS MEXIYHApPOJHOTO JOroBOpa, OCOOEHHO
MPUMEHUTEIHHO K JIOTOBOpaM, PErIAMEHTHPYIONUM HanOoJiee 3HAYMMBIE aCTICKThI
MPABOOTHOIIEHU, B TOM YHCJIE MpaBa 4YEIOBEKA, Pa3rPAHUUYCHHUE TEPPUTOPHA,
y4acTHE B MEXAYHAPOJHBIX OPraHU3alMSAX W PErYJIUPOBAHUE MEKIYHAPOIHBIX
oTHomeHui. [lenTpanbpHas mpobiiemMa cBsi3aHa C BO3MOXKHOCTHIO (HEBO3MOYKHOCTBIO)
MPUMEHEHUST HOPM JIOTOBOPOB, HE MPOLICAIINX MPOUEAYypY paThudUKaIUU.
Konctutymonnsiit Cyg PO B 3ToM IuiaHe OpOJEMOHCTPUPOBAN MPUHIUIHAAIBHO
pasHble mo3unuM, korma B 2012 rom gomycTWs BO3MOKHOCTH NPUMEHEHHS
HepaTUUIIUPOBAHHOTO T0TOBOPA, a B 2020 roa UCKITIOYHII TaKyt0 BO3MOYKHOCTb, HO
yKe MPUMEHHUTEIILHO K UHOM cepe MpaBOOTHOIIIEHUH. ABTOpaM Maércs coOOCTBEHHAs
OIIEHKa TaKOro mepecMoTpa o(pUIHUAIBHBIX B3IVISIIOB HA 3HAYMMOCTh paTU(PUKAIINY.
PaccmarpuBarorcss u mosiokeHuss BEHCKOW KOHBEHLIMM O MPaBE MEXIYyHAPOIHBIX
JIOTOBOPOB, a TaK)K€ HEKOTOPBIE APYTrMe€ MEKAYyHApOJHBbIE NOKYMEHTHI. [lenmarorcs
BBIBOJIbI O TMPABOBOM poyii  paTuUKAMM U CUJIE HEPaTU(PUIUPOBAHHOTO

MCKAYHAPOJIHOI'O A0roBopa.
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NON-RATIFIED INTERNATIONAL TREATIES: CONTROVERSIAL
ISSUES OF LEGAL FORCE ASSESSMENT

Valerie Clark, Ph.D., Minnesota Department of Corrections, Saint Paul,
Minnesota, USA

Abstract

The purpose of the article is to clarify the legal status of an unratified international
treaty from the standpoint of recognition (non—recognition) of legal force. Initially, it
examines the provisions of the Federal Law "On International Treaties" in the context
of the issue of ratification, notes the ambiguity of the use of the term and the presence
of synonyms — "approval", "acceptance", "accession". Ratification is characterized as
the most important condition for the entry into force of an international treaty,
especially in relation to treaties regulating the most significant aspects of legal
relations, including human rights, territorial delimitation, participation in international
organizations and regulation of international relations. The central problem is related
to the possibility (impossibility) of applying the norms of treaties that have not passed
the ratification procedure. The Constitutional Court of the Russian Federation
demonstrated fundamentally different positions in this regard, when in 2012 it allowed
the possibility of applying an unratified treaty, and in 2020 it excluded such a
possibility, but in relation to a different sphere of legal relations. The authors give their
own assessment of this revision of official views on the importance of ratification. The
provisions of the Vienna Convention on the Law of Treaties, as well as some other
international documents, are also considered. Conclusions are drawn about the legal

role of ratification and the force of the non-ratified international treaty.
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BBenenue

Patudukanuio v B TOKTpUHE IIpaBa, U B HAIIMOHAJIbHOM 3aKOHOJIaTEIbCTBE, U B
MEXIYHAPOJAHOM TpaBe TNPHHATO pPacCMAaTPUBATh KaK 3aKOHOMEPHBIM HTOT
3aKJII0YEHUST MEXIyHapogHOro JoroBopa. OHa OTpa)kaeT HE TOJBKO PpPEaJbHOCTb
HaMEpPEHUN CTOPOH HCIOIHATH MPHUHATHIE Ha ce0s 00s13aTeIhCTBA, HO U SBIISICTCS
YCIOBHEM TPU3HAHUE 332 COOTBETCTBYIOIIMM  MEXKIYHAPOJIHBIM JOTOBOPOM
OeccriopHoOi OpuaANYEecKON cuibl. bosnee Ttoro, gakt paTudukaluu CTAaHOBUTCS M
BKHBIM YCIIOBUEM JUTsI PUMEHEHHSI KOHKPETHOTO MEXIYHAPOIHOTO JOTOBOpa MPH
pa3penieHu CopoB B Cy1€0HOM TOPSJIKE.

Tem He MeHee, HE KaXKIbIi JOTOBOP MEXAYHApPOIHOIO YPOBHS MHPOXOIUT
nporenypy parudukanun. HekoTopbie U3 HUX OCTAOTCS HEe paTU(OUIIMPOBAHHBIMHU HA
MPOTSHKEHUH MHOTHUX JIET, @ TO U IECATUIICTUH, TTOPOK/1ast OKUBIEHHBIE TUCKYCCUH U
B HayKe, U B COOOIIECTBE TPABONPUMEHHTENIEH, U B cpefie 3akoHoAaTene. CuTyanus
OCJIOKHSIETCSI N€OTHO3HAYHOCTRIO CTaTyca HePaTU(PUIIMPOBAHHBIX IOTOBOPOB.

[ennro CTaTbM  SBIIACTCS ~ YTOYHCHHE  IOPHUAMYECKOTO  CTaTyca
HEepaTU(UIIUPOBAHHOTO  MEXAYHAPOJHOTO JIOTOBOpAa C TIO3UIMU  TIPU3HAHUS
(Henpu3HaHUs) IOPUANYECKON CHUITBI.

OcHoOBHasl YacTh

[lepBoHawasibHO  HEOOXOAMMO  yTOYHUTH MPABOBOM  CMBICT  TOHSTHS
«parudukanus». B cr. 2 @enepanpHoro 3akoHa oT 15.07.1995 Ne 101-d3 (pexn. ot
08.12.2020) «O wmexnayHapoaHbix noroBopax Poccuiickoit ®denepauumn» [3] oH
TPaKTyeTCs B Ka4ecTBEe (DOPMBI, TOCPEICTBOM KOTOPOH TOCYAapCTBO BhIpAKaeT CBOE
corJjiacue Ha 00s13aTeIbHOCTD ISl HETO MEXTYHAPOIHOTO AoroBopa. [Ipuuém B TOi xe
HOpPME B Ka4e€CTBE CHHOHMMOB paTU(PUKAIUUA YIIOMUHAIOTCS M TaKU€ TEPMHUHBI, KaK

CYTBEPXKICHUEY, IPUHATHE» U «IpUCOeTUHEHUE». [IpnuéM Bce udeThipe MOHSTHS
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WCIIOJIB3YIOTCS B 3aBUCHMOCTH OT ciy4as. To ecTh 3HaueHue partuukanvy 31ech
PACKPBITO BIIOJHE KOHKPETHO.

IIpu oOpamenun k cT. 6 ykazaHHOro PeAepalbHOIO 3aKOHAa CTaHOBUTCS
OYEBHJIHO, YTO paTU(UKAIUS SBISICTCS JHIIb OJHUM W3 MHOXECTBAa CIIOCOOOB
BBIpOKEHUSI ~ O(QUUMAIBHOTO  CcOrJlacMsi  Ha  MpPU3HAHME  00s3aTE€IbHOCTH
MEXAYHAPOJAHOTO J0roBopa. M mcxoas U3 KOHCTUTYLIMOHHBIX HOPM M ITOJOKEHUM
cT. 14 npanHoro @enepanbHOrO 3akoHa, Je-tope paTudukanus odopmisercs
MMOCPENICTBOM MPUHSATHE CHEIUATHLHOTO (heepaTbHOTO 3aKOHA.

Hano cka3zarp, 4tOo Kpyr MeEXIyHapOAHBIX JOTOBOPOB, KOTOPBIE IOIJIEHKAT
paTuduKanum, KOHKpETU3UPOBaH B CT. 15 paccmarpuBaemoro denepanbHOro 3aKOHa.
B wmero BximtoueHbl HamOoliee 3HAYMMBIC KAaTETOPUU MEXKIYHAPOTHO-TIPABOBBIX
COTJIAIICHUM, 3aTparuBarOIIUX TaKhe CTOPOHBI OOIECTBEHHONW W TOCYIapCTBEHHOMN
KU3HU, KaK:

- IpaBa U CBOOO/IbI YEIOBEKA U TPAXKIAHUHA;

- pa3rpaHUYECHUE TEPPUTOPUL;

- perJIaMEHTAaIsl MEXTIOCY IaPCTBEHHBIX OTHOIIEHNU;

- Y4aCTHE B MEXIYHAPOIHBIX OPTraHU3ALUSX.

Opnnako B paccMarpuBaecMoM PefepalbHOM 3aKOHE MPU3HAETCA BO3MOKHOCTh
BPEMEHHOTO ITPUMEHEHHS MEXKIYHAPOIHOTO JOTOBOPA KAK B LIEJIOM, TaK U B YaCTH J0
€ro BCTYIUICHUSI B 3aKOHHYIO CUJTY, TO €CTh, KaK HaJI0 Mojiarath, 10 patuukanuu. Jta
BO3MOXXHOCTb MOPOKIAET HEKOTOPHIE BOIPOCH OTHOCUTEIBHO MPABOBOrO CTaTyCa U
FOPUINYECKON CUJIbI COOTBETCTBYIOLIMX MEXIYHAPOIAHBIX JOIOBOPOB, KOTOPBIE HE
MPOIILIN MPOLEAYPY paTUDUKALINH.

OnpenenéHuple  BOMPOCHI  MOPOXKIAaeT U cT. 24  paccMaTpUBaeMoro
denepalIbHOTO 3aKOHA, KOTOPAasi IPU3HAET MEKTYHAPOIHBIE JOTOBOPHI BCTYTUBIIUMHU
B cuiy 1y Poccun B MOpSiAKE U CPOKH, MPEAYCMOTPEHHBIE B COOTBETCTBYIOLIEM
JIOTOBOPE WJIM COTJIACOBAHHBIC JIOTOBAPUBAIOIIUMUCA CTOPOHAMH, HO HMEHHO B

COOTBETCTBUU C OHAHHBIM (bellepaJ]BHBIM 3aKOHOM. M3 3TOro HE BIOJHE HNOHSATHBI U
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MIPOYNe HIOAHCHI, CBSI3aHHBIE C OIICHKOMN FOPUINYECKON CHIIBI HepaTU(DHUIIMPOBAHHBIX
JIOTOBOPOB.

B cBere ckazanHOrO cTOoMT 00paTtuThesa K mosunuu Konctutynuonnoro Cyna
P® (manee — KC P®), xoropyto oH uznoxun B cBoeM Onpenenenun Ne 2867-O-P
oT 24.12.2020 [4]. Yka3aHHBI JOKYMEHT MPEACTABIISIETCS KpallHE MHTEPECHBIM TEM,
YTO B HEM 3aTpParuBaeTCsi HE TOJBKO ACHEKT KOHCTUTYLUHMOHHOCTH HOPM 3aKOHa,
NO3BOJIIOLIMX NPUMEHATh HE BCTYIIUBIIMM B CHITy MEXIYHApOIHbBIA JOTOBOP, HO U
JAI0TCSl HEKOTOPBIE MosicHeHUs oTHOcuTenbHO [loctanoBnenust KC PO ot 27.03.2012
Ne 8-I1. 3gecy crout HanoMHuUTh, uTo B 2012 1. KC P® chopmynupoBan no3uimio,
HCXO0JS U3 KOTOPOM, HE BCTYNHMBIINE B CUITy MEKIYHAPOAHBIE TOTOBOPHI IOy CKAETCS
MIPUMEHSTD, JaXKe €CIIM OHU 3aTParuBaloT MpaBa U CBOOOIBI YEJIOBEKA U TPaXIaHNHA,
YCTaHABJIMBAIOT UHBIE MIPABUJIA, YEM IIPEAYCMOTPEHO 3aKOHOM.

B 2020 r. BHOBb BO3HHUKJIa HEOOXOIUMOCTh KOHKPETU3UPOBATh JaHHbBIE paHee
Pa3bACHEHHS, OJTHAKO BOIIPOC KAacaJICs YKe He MPpaB v CBOOO/ YeJIOBEKa U TPpaKJaHUHA,
a BO3MOXHOCTHM BPEMEHHOTO IPUMEHEHUS HOPM MEXIAYHAPOJHOTO JIOrOBOpA, HE
BCTYNHBIIETO B 3aKOHHYIO CHIIY, MPEAyCMaTPUBAIONIUX IMEpeladyy CIOPOB MEXIY
Poccueit u 3apyOeXHBIMH WHBECTOPAMH Ha PAaCCMOTPEHHE MEXKIyHapOHOTO
apOuTtpaxa. 3T0 OTHOBPEMEHHO 03HAYaeT U UCKJIIOYEHHE COOTBETCTBYIOIIMX CIIOPOB
U3 IOPUCAUKINKN poccuiickux cyaoB. B aroii cBa3u KC P® ogHo3HAauHO yKazal Ha
HEJIONYCTUMOCTb MIPUMEHEHUS TT0J00HOT0 POJIa MEXKTYHAPOHBIX JOTOBOPOB UMEHHO
BBUJIy HEMTPOXOXKJICHUS UMH MPOTICAYPHI paTU(UKAIIHH.

[Tomaraem, 4Yto TakoW B3MJISAA Ha MPOOJIEMATUKY HEPaTH(PHUITUPOBAHHBIX
MEXIYHAPOAHBIX JIOTOBOPOB XapaKTEPHU3yeTCs HEKOTOPOM HEOAHO3HAYHOCTHIO.
®aktnuecku KC PO nonycTtunn npuMeHEHHEe pa3HbIX MOAX0/I0B K Pa3pelIeHUIO MyCTh
1 HE TOJHOCTBIO MJACHTUYHBIX, HO, TEM HE MeHee, OJU3KUX JPYT APYrYy MO CBOEMY
XapakTepy CUTyaLui.

Koneuno, 6onee yoeautenbHoi npeacrasisercs nocneaasis nosuius KC POIO
OCOOCHHO €CJIM HMMETh BBHUJY, YTO CMBICI paTHU(UKAIMA COCTOUT B BBIPAKCHUU

corjlacusa rocyaapCrBa Ha IMPUMCHCHUC COOTBCTCTBYHOHICTO MCKIYHAPOIHOI'O
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goroBopa. I B TakoMm ciydae OTCYTCTBHE paTH(PHUKAIMM O3HAYaeT U OTCYTCTBHE
COOTBETCTBYIOLIETO corjacusa. OTCroAa BO3HUKAET 3aKOHOMEPHBIN BOIIPOC: HA KAKUX
OCHOBAHUSX B MOJIHOM Mepe He 0J00PEHHBIN MEKIyHAPOIHBIN TOTOBOP TOJIKEH WIH
MOeT npumeHsaTees B Poccun? Iloatomy gymaercs, 4To caMu HOPMBI O BO3MOYKHOCTH
IPUMEHEHUS MEXIYHAPOIHOIO JOTOBOpa A0 BCTYIUIEHUS €r0 B CUIIy HE UMEIOT IO
c000i1 4ETKMX KOHCTUTYLIMOHHO-IIPABOBBIX OCHOBAHUMH, IO KpailHel Mepe Ha ypOBHE
HallMOHAJIBHOT'O 3aKOHO/IaTEIIbCTBA.

A HMMEIOTCS M YETKUE MEKIyHApOIHO-IIPABOBBIE OCHOBAHUS ISl PU3HAHUS
IOPUIMYECKOM CHITBI HepaTU(UIIMPOBAHHOTO MEXTyHapOAHOTO AoroBopa? J{is orBera
Ha JAHHBIA BOIPOC CleayeT oOpaTuThcsd K BEHCKONW KOHBEHIIMM O TIpaBe
MEKIYHApOJAHBIX JOTOBOPOB [1], KOTOpasi AEMOHCTPUPYET B LEIOM TOT K€ MOJXO/I,
KOTOPBIM OTPAXKEH M B HOPMAax POCCHUMCKOIO 3aKOHOHATENIbCTBA, B TOM YHCIIE,
YIOMHUHAsi CHHOHUMBI MTOHATUSA «PATUPUKALIHSD.

B ct. 27 yka3bpiBaeTcsl Ha OTCYTCTBHE IpPaBa y TOCyJ1apCTBa CChUIATHCS HA CBOE
BHYTPEHHEE  3aKOHOJATEIbCTBO, OINpPAaBIbIBAsl TEM CaMbIM  HEHCIOJIHEHHUE
MEKIyHapOJHOro A0ropopa. To ecTb, UCXOAS M3 CMBICIA HOPM MEXIYHAPOIHOTO
mpaBa, BOIPOC paTU(UKALNUU JOHKEH PETyJIMPOBAaThCSI UMEHHO Ha MEXKIYyHApPOIHOM
YPOBHE.

Henw3s ve oOpatuth BHEMaHue u Ha PykoBonctBo OOH mo mexayHapoIHbIM
noroopaMm [2]. Ucxoas u3 nmozunuun OOH, oTpak€HHOM B yKa3aHHOM JIOKYMEHTE,
BPEMEHHOE IPUMEHEHHE TIOIOBOPA BO3MOXKHO, Ta)KE €CIIM OH HE BCTYIIUJI B 3aKOHHYIO
cuity. Peub B JTaHHOM citydae BeIETCSI UMEHHO O HEpaTU(UIIMPOBAHHBIX COTJIAIICHUSX.
IIppyuéM KX  UCHONHEHHWE  HMEHYETCS MMEHHO  OJHOCTOPOHHHM  aKTOM
COOTBETCTBYIOIIETO TOCYAAapCTBA. DTO O3HAYAET, YTO HU KTO HE MOXKET MOHYAMTH
roCyJlapCTBO K MCIIOJHEHUIO JOTOBOpA, KOTOPBIA HE TMPOWEN MNPOUEAYPY
paTudukanuu.

To ectb co3maércs BeCbMa NPOTUBOPEUMBAS CUTyalus, KOIa UMEET MECTO
OBITH JIOTOBOP, HO TOCYJAapCTBO HE O0S3aHO €ro BHINOJNHATH. Bo BCAKOM ciyyae, K

TOMY €CTh BIIOJTHE KOHKPETHbIE (popManbHbIe OCHOBaHMS. boiee TOTro, TOKyMEHT O
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paTU(QUKALUU, IO CyTH, SBISETCS BHYTPEHHUM, U HCXOJS U3 TEX K€ IMOJOKEHHIM
BeHckol KOHBEHIIMY, HE UMEET 3HAaYEHHUS [UJIS PELLEHMUsI BOIIPOCA O FOPUANYECKON CUIIE
COOTBETCTBYIOIIET0 MEXAYHApOIHOro Joroopa. C Apyroi CTOpPOHBI, © HOPMBI
MEXIyHapOJAHOTO MpaBa JOMYCKalOT MpUMEHEHNE HepaTU(ULIMPOBAHHOTO JOTOBOPA.
A eciu BeI€TCS peub O IPUMEHEHUHU KAKOr0-TM00 JOKYMEHTa, TO OJIHO3HAYHO MOYHO
YTBEP)KIAaTb O TOM, YTO OH TaK WM HHA4Y€ HMEET IOPUAUYECKOE 3HAYCHHE,
IOPUINYECKYIO CUILY.

B 31Ol cBs3u cTOMT OOpaTUTBhCS K TpPyAaM POCCHICKUX HCCIIeOBaTeNe,
KOTOpBIE pacCMAaTPUBAIN JAHHYIO MPOOIEMATHUKY.

Tak, 5. OBcsHHMKOBA MOTYEPKUBACT UCTIOJIB30BaHUE OTKa3a OT paTu(UKaIIIU
B KQY€CTBE MHCTPYMEHTA, ITO3BOJIAIOLIETO YKIOHATHCSA OT OTBETCTBEHHOCTH B CBSI3U C
MEXIyHApOJHBIMH  OOsi3aTenbcTBaMu  [6].  JlymaeTcs, 4YTO  COXpaHECHHE
MEXIYHAPOJAHOIO JOrOBOpa HEPATU(PUIIMPOBAHHBIM JIEUCTBUTENIBHO Ja€T MHOTO
BO3MOXKHOCTEH 11 00ecrieueHnsi TMHOKOCTU MY BeIEHUU MEKIYHapPOTHOM MOJUTHKH,
BE€/Ib TOCYJIAPCTBY HUKTO HE MPETSITCTBYET UCIIOJIHATD B3SIThIE Ha C€0s1 B COOTBETCTBUU
C MEXIYHapOJIHBIM JOTOBOPOM 00sI3aTENIbCTBA, IIPU TOM OTCYTCTBYET IOpUAMYECKAS
BO3MOKHOCTb IIPUBJIEYb K OTBETCTBEHHOCTH. OJHOBPEMEHHO C 3THUM TIOCYJapCTBO
MOAACP/KUBACT IO3UTHBHBIM  XapakTEep OTHOWIEHWA C€ COOTBETCTBYHOLIUMU
MEKIyHApOIHBIMU ITAPTHEPAMH, 3aKJIIOYasi JTOTOBOPBI, NAKE €CIU HE HAMEPEHO HX
WCTIOJIHSATb.

Onnako mpo6ieMa B TOM, YTO B MEKIYHAapOJIHOM IpaBe ACHCTBYET MPUHLIUI
B3aMMHOCTH. B KaKuX-TO Ciydasx OH IPUMEHAETCA IVIACHO, B KAKUX-TO — HErIacHo. U
B 3TOM CBSI3U OTKa3 OT paTU(UKAIIMK OJHON CTPAHOM MOKET CTaTh MPUUYUHOM OTKa3a
OT partuduKamuu J0TOBOpa JApyrod crpanoii. KoHeuHO, B Takux YCJIOBUSX
IJIOOTBOPHBIE MEKIyHAPOIHbIE OTHOLIEHUS PAa3BUBATLCA HE MOTYT, @ €CIIM U MOTYT,
TO C ONPEAECIEHHBIMU OIPAHUYECHUSIMHA. B KOHEUHOM UTOre BCEria BOZHUKAET BOIIPOC
0 TOM, HACKOJIBKO JIETUTUMHBIM SIBJISI€TCS UCIIOJIHEHUE IOTOBOPA, KOTOPBIN IPOLENYPY
patudukanuu He npomé€n. Ilpuuém pedb MOXKET UATH HE TOJBKO O CIOpPax C

HHOCTPAHHBIMH OpTraHU3aluAMH, TI'paKAaHAMKW HWIHW TOCyAapCTBAMU. Otka3 ot
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paTuduKauu MEXIyHapOJHOTO JOTOBOpPA MOYKET HEraTMBHO OTPAa3UThCA M Ha
MHTEpecax caMoro rocyapcTBa, OTKa3bIBAIOUIErocs OT paTU(PUKALIUU.

CoOTBeTCTBEHHO,  HepaTU(HKAIMA  JOTOBOpA  SBISIETCS  MOCTOSHHO
JNEUCTBYIOLIEN MPEANOCHUIKON JUIsI BOSHUKHOBEHUS CaMbIX Pa3HbIX cnopoB. M Hano
CKa3aTh, YTO CIOPbl MOPOXKAAIOTCS HE TOJIBKO caMuM (AKTOM OTCYTCTBHUS
paTudUKaIu KacaTeJIbHO OTACIBHBIX MEXIYHAPOIHBIX IOTOBOPOB, HO M HEKOTOPOI
OPOTUBOPEUYMBOCTBIO  HOPM  MEXKAYHAPOAHOTO  MpaBa M  HAIMOHAIBHOIO
3aKOHOJIATEJILCTBA B YAaCTH OIICHKH IIPAaBOBOTO CTaTyca HepaTHU(HUIIMPOBAHHOTO
JIOrOBOPA.

[Ipobnema 3akiodaercss axe B TOM, YTO €IMHOOOpa3Hasi TEPMHUHOJOTHS
orcytcTByeT. Beap, Hampumep, crT. 11 BeHckoli koHBeHIuU. DdakTUuecku
MIpUPABHUBAET MOIUCAHUE JOTOBOPA K paTU(UKAIMU, TOCKOJIbKY U B 1, 1 BO 2 cily4ae
rocyZapCcTBO BhIpakaeT 003aTeNbHOCTD it Hero. COOTBETCTBYIOLIETO AOTOBOpA. 1 C
npyroi. C npyroil CTOpOHBI, 3TO NPUHIMIUAIBLHO Pa3HbIEe IOPUANUYECKUAE MPOLIETYPHI.
[Toanucanne OCymIeCTBISETCS HAa MEXKIYHAPOAHOM ypoBHE. M B memoM oTpa)aer
JOCTHKEHUE OIPEICIIEHHBIX COTJIAIIEHUS IO TEM WM UHBIM IOPUIUYECKH 3HAYUMbBIM
BompocaMm. YUTo ke Kacaercs paTuduKaluu — 3TO BHYTpeHHuU akT. [IpusHanwme
3aKJIIOUYEH MOAINMCAHHOTO paHee JO0roBopa. B 3TOM CBSI3U BO3HMKAET BOIPOC O TOM,
Kakum o6pazom Tak? Tak BO3HHMKaeT COMHEHHE B BO3MOXKHOCTH TPU3HAHUS
YKa3aHHBIX TOHATUI PaBHO3HAYHBIMHU.

B KOHTEKCTE HW3JI0KEHHOIO0 YMECTHO CTOMT COTJacuThbcsi ¢ OBCSIHHUKOBOIA.
[MoguépkuBaromuii. IlopoxneHne HepaTUPHUITUPOBAHHBIM JTOTOBOPOM JBOWHBIX
CTaHIAPTOB W KOJUIM3UK MEXAY MCHOJIHUTEIBHOM M 3aKOHOJATEJIbHOM BIIACTSIMU.
Benp MexmyHapOIHBIM JTOTOBOP, KaK MPAaBUIIO, 3AKIIOYAIOT MPEICTABUTENN BJIACTH
WCTIOJHUTENILHOW BOMPOC ke paThu@uKanuu pemaercs B paMKax OpraHoB
3aKOHOJIATeNbHOM BiacTu. U ckinaapiBaeTcs cutyanus, uto B pamkax 1 BeTBu BiacTu.
locynapctBo mpuHsAmO0 Ha cels 00s3aTenbCcTBa, B paMKax K€ JIPYyroil Takue
00s13aTeNIbCTBA OTPULIAKOTCA WM UTHOPUPYIOTCA. M B ATHUX YCIOBHUSIX CTAHOBHUTCS

BITOJTHE 3aKOHOMEPHOW TEHEHITNS HepaTU(UKAIIMHU IOTOBOPOB CPEIU APYTHX CTPaH.
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OBCSIHHUKOBA.

Hexoropeie comuu Tak. Kto ects? Mcexons u3 cmbicna. JledcTByroiiero
POCCHUICKOTO 3aKOHOJATENIbCTBA, MEKIAYHAPOJHOTO MpaBa U POCCUNCKON CyAeOHOI
IIPAKTUKU HET, HET BO3MOXHOCTH CJII€JaTh OJHO3HAa4YHBIM BbIBOJA. O TOM, KakoBa
ropuaudeckas cuna. Mmeer nm ropuauudeckyro cuiny? HepatudunmpoBaHHBI.
Mexnaynaponsnsii  gorosop. Ilomaraem, uyro pma, HO wuMmeHHO. B  pamkax
MEXIyHapOJHOro mnpaBa. Eciu ke TrOBOPUTh O IMpaBe HAUMOHAIBHOM, OH, €0
IOpUIMYECKasl CHJIa, MOXKET IIONPOCTy OTpUuaTbes. J[Boeroume 31mech BOIpPOC
pemaeTcs UCKIOUYNUTENIBHO 110 YCMOTPEHUIO COOTBETCTBYIOIINUX OPTraHOB BJIACTH.

CnenaTh BbIBOJ 00 OTCYTCTBHH IOPUIUYECKON CUJIBI Y HEPATU(HUIIMPOBAHHOTO
MEKIyHapOJHOI0 JI0rOBOpa HE NPEACTABIACTCS BO3MOXKHBIM U IO APYrOM BecbMa
Beckoit mpuumHe. M.B. baTiomikuHa mnuiier, 4To paTUPUIUPYEMBIH JTOKYMEHT
ABJSIETCA  CAMOCTOSITENIBHBIM ~ TEKCTOM, KOTOPBIA IPOXOAUT CHUMBOJIMYECKYIO
npoueAypy NPUHATHS U MOANUCaHus 10 patudukanuu [5, c¢. 11]. U ecnu yuecTs, uto
YIIOJTHOMOYEHHBIE Ha TO JIUIA COOTBETCTBYIOIINNA JOKYMEHT MOANNCAIIN, TPUHSIIU, TO
OH, 0€3yCJIOBHO, UMEET IOPUIANYECKYIO CHITy. XOTs Takas IOpUaudecKas cujia U He
MOATBEPKIECHA PaTH(UKAIIHECH.

Opnnako TpyiHO He cornacuthes ¢ C.A. TpyHUHBIM B TOM, YTO aKT paTU(UKAIUU
HMMEET JIaJIeKO UYIINE MPaBOBbIE MOCIeACTBUSA [7, ¢. 219]. OHU MOTYT 3aKit04aThCs B
HEO0OXOAMMOCTH MPUHSITHS, BBITIOJIHEHUSI ONPEIEIEHHBIX 0053aTeNbCTB, B TOM YHUCIIE
CBSI3aHHBIX C IEPECMOTPOM CYJ€OHOM MPaKTUKH, pehOPMUPOBAHNEM HAI[MOHATIHLHOTO
3aKoHOAAaTeNnbCTBA U T.A. [I03TOMYy HET OCHOBaHMMU Ui YTBEPXKIECHUSA O TOM, 4YTO
paTuduKaius uMeeT cyryoo BHyTpeHHEe 3HaUeHHE.

3akirouenue

Takum o0pa3oM, MEKTyHAPOIHBIA JOTOBOP, JaXe HE MPOIICAMINN MPOLEaypPY
paTuduKanuy, UMEET IOPUIMYECKYI0 CHIly, IPU3HAaBaeMylo, 0 KpalHeH Mepe, Ha
MEXAYHApPOJAHOM YpPOBHE. ['apaHTOM 3TOM FOPUAMYECKON CHUJIbI SIBIIAKOTCS NOANUCH
JML, KOTOpPBIE IMPEACTABIAIOT TOCYJAapCTBa B COOTBETCTBYIOIIMX MEXKIYHAPOIHBIX

oTtHoleHusx. boiee TOro, AaXXC IMOAINMCAHUC MCKIAYHAPOAHOI'O JOI0OBOpa B
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nokymentax OOH npu3HaeTcst Kak NPUHATHE COOTBETCTBYIOLIETO JOTOBOPA HAPAaBHE
¢ paTudUKaIUCH.

B cBs3u ¢ 3THM patudukanus SBISETCS OMOJHUTEIBHBIM HHCTPYMEHTOM,
o0OecrevnBarOIUM TMPU3HAHUE MEXAYHApPOIHOrO JOrOBOpa, HNpUYEM HMEHHO Ha
YPOBHE HallMOHAJILHOT'O 3aKOHOAaTeNbCTBA. 1 eciu HepatuduurpoBaHHbIi JOTOBOP B
CBSI3M C 3TUM MOKET OBITh PACLIEHEH KaK HE MOAJIeKAIINNA TPUMEHEHHUIO, 110 KpalHen
MEpe BHYTPU CTpaHbl, TO B paMKax [PAaBOOTHOILICHUH, Oa3HpyIOIIUXCS Ha

paTUPUIMPOBAHHOM JOTOBOPE, BOSHUKAIOT 00JIee BECOMbIE TTOCIEACTBHSL.

Cnucok ssurepatypbl

1. BeHckas KOHBEHLMsS O TMpaBe MEXIYHAPOJIHBIX JIOrOBOPOB (TIpHHSTA
23.05.1969) // MexnayHnapoaHoe myoJMdHoe npaBo: ¢0. qjokyMenToB. B 2 1. T. 1. M.:
BEK, 1996.

2. PykoBOACTBO 1O MEXIyHApOJIHBIM JOTOBOpaM (IOJArOTOBIEHO JloroBopHOM
cekiuer YmpasieHus 1o npaBoBbiM Bormpocam OOH) // OdurmansHbii ©HTEpHET-
nopTain OOH. URL:
https://www.un.org/ru/documents/decl _conv/treaty handbook.pdf (mara oGpamenus:
05.07.2025).

3. O®enepanbHbiii 3akoH OoT 15.07.1995 No 101-®@3 (pen. ot 08.12.2020) «O
MEXAYHapOAHbIX  JgoroBopax  Poccuiickoit ~ ®enepanuu»  //  CobOpanue
3akoHojarenbcTBa PO. 1995. Ne 29. Cr. 2757.

4. Omnpenenenue KC P® ot 24.12.2020 Ne 2867-O-P «O pa3zbsicHeHUN
[Tocranosnenuss Koncrturyunonnoro Cyna Poccuiickoit @enepanuu ot 27 mapta 2012
roga Ne 8-I1 mo nemy o mpoBepke KOHCTHUTYLHMOHHOCTH NyHKTa | cratem 23
®denepanbHOTO 3aK0HA «O MeXAYyHApOIHBIX ToroBopax Poccuiickoit deneparumy //
I[Topran KC P®: https://doc.ksrf.ru/decision/KSRFDecision507357.pdf  (nmata
obpamenus: 05.07.2025).

5. bartomkuna M.B. Patuduuupyromme 3akoHbl: (QYHKIMH — COAEpKAHUE —

dopma // Gunonorudeckuit Bectuk Cypl'TIY. 2020. Ne 1. C. 7-26.



Scientia et Progressus

Hayxa u npoepecc Nel/2026
6. OscsinnukoBa S. O penomene Hepatudukauuu // OPUIHATBHBIN UHTEPHET-
nopTan MU/I Poccun. 12.10.2020. URL:
https://www.mid.ru/ru/about/social organizations/association/1443907/ (mara

obpamenus: 05.07.2025).
7.  Tpouun C.A. H3MeHEeHUS MEXKIYHAPOJIHBIX HOPM TIPU paTHUPHUKAIIH

MEXTOCYJJapCTBEHHBIX JOrOBOPOB // Bompochl poccHiicKOro M MEXAYHapOIHOTO

npasa. 2023. Tom 13. Ne 11A. C. 213-223.

References

1. Venskaya konvenciya o prave mezhdunarodny'x dogovorov (prinyata
23.05.1969) // Mezhdunarodnoe publichnoe pravo: sb. dokumentov. V 2 t. T. 1. M.:
BEK, 1996.

2. Rukovodstvo po mezhdunarodny'm dogovoram (podgotovleno Dogovornoj
sekciej Upravleniya po pravovy m voprosam OON) // Oficial'ny’j internet-portal
OON. URL: https://www.un.org/ru/documents/decl conv/treaty handbook.pdf (data
obrashheniya: 05.07.2025).

3. Federal'ny’j zakon ot 15.07.1995 Ne 101-FZ (red. ot 08.12.2020) «O
mezhdunarodny'x dogovorax Rossijskoj Federacii» // Sobranie zakonodatel stva RF.
1995. Ne 29. St. 2757.

4. Opredelenie KS RF ot 24.12.2020 Ne 2867-O-R  «O raz 'yasnenii
Postanovleniya Konstitucionnogo Suda Rossijskoj Federacii ot 27 marta 2012 goda Ne
8-P po delu o proverke konstitucionnosti punkta 1 stat'i 23 Federal nogo zakona «O
mezhdunarodny'x  dogovorax Rossijskoj Federacii» // Portal KS REF:
https://doc.ksrf.ru/decision/KSRFDecision507357.pdf (data obrashheniya:
05.07.2025).

5. Batyushkina M.V. Ratificiruyushhie zakony': funkcii — soderzhanie — forma //
Filologicheskij vestnik SurGPU. 2020. Ne 1. S. 7-26.

6. Ovsyannikova Ya. O fenomene neratifikacii / Oficial ny'j internet-portal MID
Rossii. 12.10.2020. URL:



Scientia et Progressus
Hayxa u npoepecc Nel/2026

https://www.mid.ru/ru/about/social organizations/association/1443907/ (data
obrashheniya: 05.07.2025).

7. Tronin S.A. Izmeneniya mezhdunarodny’x norm pri ratifikacii
mezhgosudarstvenny ' x dogovorov // Voprosy' rossijskogo 1 mezhdunarodnogo prava.

2023. Tom 13. Ne 11A. S. 213-223.

52



Scientia et Progressus
Hayxa u npoepecc Nel/2026

Hayunas crates

YAK 340.111.5

CIIOPHBIE BOITPOCHI OIPEJAEJEHUA MOMEHTA
BO3HUKHOBEHUS IPABOOTHOILIEHUA

Jaimyros Muxauna MuxaijioBud, K.10.H., 101eHT, MOCKOBCKMH YHUBEPCUTET
MB/I Poccnu umenn B.4. Kukors, HayansHuk kageapsl yroaioBHoro npasa,
kslpov_mfsar@bk.ru

AHHOTAIUA

AKTYyalbHOCTh TE€MBI COCTOMT B HEOOXOJUMOCTH OINpEICICHUS MOMEHTa
BO3HUKHOBEHHUSI MPABOOTHOIIEHUS HE TOJBKO B PAMKAaX TEOPETUYECKOTO aHaJIn3a, HO
U B MPaKTHUECKOU cepe, MOCKOIbKY 3aKOHOIATEIHCTBO OOOOMEHHOTO OTBETa Ha
BONPOC 0 MOMEHTE He Aaet. [IpennpuHumMasi Takyro MOMbBITKY, ABTOP paCCMAaTPUBAET
MOJAXOAbl, HCHOJIb3YEMbIE B 3aKOHOJATEIbCTBE JUII ONPEAECIEHHUS MOMEHTA
BO3HUKHOBEHUS OTJEIBHBIX MPABOOTHOIIEHHUS, YKa3bIBas Ha pa3HOro poja (akThl, B
TOM YHCJIE COBEPIICHUE ONMPEIAECIIEHHBIX IEUCTBUM, 3aKIOYEHUE JOroBopa U mnp. B
JTUTEpaAType eauHOOOpa3ue MHEHHH O MOMEHTE BO3HHUKHOBEHHSI MPABOOTHOIICHHI
MMEHHO B paMKax TEOpUHM TOCyJapcTBa M TipaBa He BbIpaxeHo. [lpu s3ToM
pacnpoOCTPaHEHbl COBEPIICHHO PAa3HbIE B3IJISAIBI OTHOCUTEIBHO TAaKOTO MOMEHTA.
3aTparvBas BOIPOC B YrOJIOBHO-IIPABOBOM acCIE€KTE, aBTOP AKCTPAMOJIUPYET pPa3HbIC
B3[JISIIBI 110 MOBOJY MOMEHT MOPOXKJICHUS OTHOIICHUS HAa TEOPHUIO TOCYJapCTBa U
rpaBa, IMOJYEPKUBAST BO3MOXKHOCTb IPU3HAHUS MOMEHTOM  BO3HHUKHOBEHUSA
MPABOOTHOIIEHUSI ~ COBEPLICHUS  OMPEACTHEHHOTO  JCAHMWS,  YCTAHOBJICHUE
OTPE/ICIEHHOT0 3alpera, IMpaBa WKW 0053aTeIbCTBO, MPUHITHE OMPEACIEHHOTO
IOPUANYECKM 3HAYMMOIO JIOKyMEHTa W np. HemanoBakHyro posib B ONpPEAECICHUU
MOMEHTA BOBHUKHOBEHHS IIPABOOTHOIIEHUI UTPAET BOJECUIBABICHUE, KOTOPOE UMEET
MECTO HE TOJhKO B KOHKPETHBIX (paKkTax BCTYIUICHUS CYOBEKTa B MIPABOOTHOIIICHUS,
HO M B CJIy4asiX NPUHATHUS IOPUIUYECKUX HOPM, YTO TOKE PACCMATPUBAETCSI UMEHHO

KaKk BOJICU3bBsABJICHHE. Takke OOOCHOBBIBAETCI OOBEKTHBHASA HEBO3MOYKHOCTH
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YCTAaHOBJICHHSI MOMEHTa MPUMEHHUTEIBHO K  BO3HHKHOBEHHIO  OTAEJbHBIX
IIPABOOTHOIIIECHUM.

KiarueBble cji0Ba: OCHOBaHMS BO3HUKHOBEHHMS MPABOOTHOILICHUS, MOMEHT
BO3HMKHOBEHUS MPABOOTHOIICHUS, OOIIECTBEHHBIE TPABOOTHOIICHHUS, TTPEKPAIICHUE

IPaBOOTHOIICHUS, FOPUINYECKUMN PakT

Original article

CONTROVERSIAL ISSUES OF DETERMINING THE MOMENT OF THE
LEGAL RELATIONSHIP

Daishutov Mikhail Mikhailovich, Candidate of Law, Associate Professor,
Moscow University of the Ministry of Internal Affairs of Russia named after
V.Ya. Kikot, Head of the Department of Criminal Law

Abstract

The relevance of the topic lies in the need to determine the moment of the emergence
of a legal relationship not only within the framework of theoretical analysis, but also
in the practical sphere, since legislation does not provide a generalized answer to the
question of the moment. In making such an attempt, the author examines the
approaches used in legislation to determine the moment when certain legal
relationships arise, pointing out various kinds of facts, including the commission of
certain actions, the conclusion of a contract, etc. In the literature, the uniformity of
opinions about the moment of the emergence of legal relations is not expressed
precisely within the framework of the theory of state and law. At the same time, there
are completely different views about this moment. Touching upon the issue in the
criminal law aspect, the author extrapolates different views on the moment of the origin
of the relationship to the theory of state and law, emphasizing the possibility of
recognizing the moment of the origin of a legal relationship as the commission of a
certain act, the establishment of a certain prohibition, right or obligation, the adoption
of a certain legally significant document, etc. An important role in determining the

moment of the emergence of legal relations is played by the expression of will, which
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takes place not only in the specific facts of the subject's entry into legal relations, but
also in cases of adoption of legal norms, which is also considered precisely as a will.
The objective impossibility of establishing the moment in relation to the emergence of
individual legal relations is also substantiated.

Keywords: grounds for the emergence of a legal relationship, the moment of the
emergence of a legal relationship, public legal relations, termination of a legal

relationship, a legal fact
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